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Minneapolis, Minnesota Transfer, and St. Paul 
and Duluth, Minn., and Superior, Wisc. to Martins 
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Minn. and Superior, Wisc. to Martins Creek to 
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reconsideration by ConAgra, Inc. 
PETITION for reconsideration by State of 


New York 


REPLY to petitions in numbers 179, 177 and 
164 above by Soo Line Railroad Company 


PETITION for leave to intervene and REPLY 
to petition in number 179 above by Common- 
wealth of Pennsylvania . 


ORDER that the petition in number 183 above 

is granted; that petitions for reconsideration 
in numbers 179, 177 and 164 above are denied; 
and that the petitions for reconsideration in 
numbers 178, 176 and 171 are granted and the 
proceeding is reopened on the present record 
by Division 2, Acting as an Appellate Division 


REPORT AND ORDER that upon reconsideration, 
proposed unit train rates on wheat from 
Minneapolis, Minnesota Transfer, St. Paul and 
Duluth, Minn. and Superior, Wisc. to apply at 
different levels during the seasons of open 
and closed navigation on the Great Lakes 

found just and reasonable and not otherwise 
unlawful; and this proceeding is discontinued 
by Division 2, Acting as an Appellate Division 
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BEFORE THE 


INTERSTATE COMMERCE COMMISSION 


PROTEST AND PETITION FOR SUSPENSION AND INVESTIGATION 


EFFECTIVE DATE: November 1, 1973 
TARIFF REFERENCES: Soo Line Freight Tariff 543+B, ICC 7837 


COMMODITY: Wheat in bulk in covered hopper eaea, 190,000 
pounds per car used, subjéct to » aggregate 
minimum weight of 5,000 tons per <r ain. 


Duidth, Minnesota; Minneapolis, Minnesota; 
Minnesota Transfer, Minnesota; St. Paul, 
Minnesota and Superior, Wisconsin. 


Martins Creek, Pennsylvaiia 
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: PROTESTANTS 
BY: James E. Kelly, Esq., General Counsel 

(David F. Mix, Esq., Of Counsel) 
Attorneys for Protestant 
1600 Statler Hilton 
Buffalo, New York 14202 

DUE DATE: 

October 19, 1973 


ais 


Comes now Niagara Frontier Transportation Authority, a body corporate and 
politic constituting a public benefit corporation, organized and existing under 
Chapter 717 of the Laws of 1967 of the State of New York, as amended, with its 
principal office for the transaction of business at 1600 Statler lton in the 
City of Buffalo, County of Erie and State of New York, (hereinafter referred to 
as "Protestant Authority"), and respectfully requests that the Commission suspend 
and enter upon an investigation into the reasonableness and lawfulness of Soo 
Line Railroad Company's Freight Tariff 543-B, ICC 7837, and in support thereof 


Protestant Authority avers the following: 


ha 

Protestant Authority was created by the New York State Legislature for the 
purposes of the continuance, further development and improvement of transportation 
and related services within Erie and Niagara Counties. 

The Port of Buffalc ranks 28th in size of the 40 main seaports in the United 
States and 7th in size of the 54 ports on the Great Lakes. Combined piers can 
dock approximately 7 ocean-going vessels simultaneously and provide 6,000 feet 
for general and bulk cargo dockage. There are two terminal buildings, Terminal A 
provides 118,000 square feet of storage space and contains two overhead granes 
with 10 tons capacity each. Terminal B offers 84,000 square feet of high bay 
storage area for cargo-in-transit. In addition, a 14,000 square foot steel frame, 
alumingi-walled shed provides a long term housing of bulk cargo that must be 
protected from the weather. Protestant Authority has also recently prepared a 
tract of undeveloped land at the Seaway Piers to accommodate bulk cargo. An 
additional 200 acres is available for future development to make room for the 
expected growth of bulk cargo into the Port of Buffalo. 


nts 


Great Lakes' commerce principally consists of the movement of basic bulk 
commodities with particular emphasis, as far as the Port of Buffalo is concerned, 
upon the trans-shipment of grain. 

Last year grain shipments from United States and Canadian lake ports 
reached an all-time peak of 965,123,848 bushels, or the equivalent of 28,953,715 
net tons. Once again, participation in the grain movement by United States 
vessels was comparatively paltry. The domestic volume was 60,479,001 bushels 
which represents 6.27 per cent of the total movement of grain on the Great 
Lakes. However, it is significant that of such total domestic movement, 100 
per cent originated at Duluth-Superior, compared to 95 per cent last year, and 
96.5 per cent, being 58,354,766 bushels. cerminated at Buffalo, New York, 
compared to 86.4 per cent last year. Buffalo, which boasts the largest flour 
milling capacity anywhere in the nation, is inextricably dependent upon the 
grain milling industry and the Great Lakes' vessels for domestic grain movement. 

Nearly all of the grain milled at Buffalo moves via lake vessel from 
Duluth and Superior to Buffalo, where the receiving elevators are lake oriented. 
In turn, the milling facilities at Buffalo are largely dependent on eastern 
markets such as Philadelphia and New York. With the demise of export grain, 
because of direct overseas shipments via the Seaway, Buffalo grain receipts 
have steadily declined until reaching an all-time low in 1971 of 54,261,253 
bushels. In fact, Buffalo receipts of grain have not been lower since 1885 and 
are virtually limited to milling grains processed into flour at Buffalo. 

Now the Soo Line Railroad Company, in conjunction with the Erie Lackawanna 
Railway Company, desires to further restrict the domestic Great Lakes grain 
movement by publication of a 72-1/4¢ per CWT unit train rate (as opposed to a 


single car rate of 115¢) on wheat from Minneapolis, St. Paul, Minnesota Transfer, 


«30 


Duluth, Minnesota and Superior, Wisconsin to Martins Creek, Pennsylvania, 
subject to annual minimum volume of 100,000 tons. This represents an increase 
of only 9-3/4¢ per CWT unit train rate and 6-1/2¢ single car rate over the 
rate structure proposed by the Soo Line Railroad Company last year. At the same 
time, the Erie Lackawanna Railway Company proposes no unit train service from 
Buffalo to the New York-Philadelphia area, nor does it prepose to reduce the 
present single car rate from Buffalo to New York and Philadelphia of 53-1/2¢ par 
CWI on milling grain and grain products. Thus, for an additional 18-3/4¢ over 
and above the single car rate from Buffalo to New York and Philadelphia, the Soo 
Line Railroad Company and the Erie Lackawanna Railway Company prcepose to trans- 
port wheat all the way from Duluth-Superior to Martins Creek, Pennsylvania. To 
merely state the ¢: istence of such a differential raises serious legal questions 
as to its validity and reasonableness. 

However, even more significant, the rates proposed above would apply only 


during the periods from November 1, 1973 through December 14, 1973 and from 


April 1, 1974 until September 15, 1974, that is, during the Great Lakes' shipping 


season. While shipping is suspended in the Great Lakes, usually December 15, 
1973 through March 31, 1974, the rate for the identical service leaps to 88¢ per 
CWI. To propose a rate structure which takes advantage of a shipping scheduie 
over which the competitive mode has no control, is the worst kind of dis- 
eriminatory practice lacking any reasonable justification. 

Position statements forwarded to Protestant Authority by the Buffalo Area 
Chamber of Commerce, American Federation of Grain Millers, Grain Elevator 
Employees and Buffalo Typographical Union No. 9, who join in this petition, are 
attached hereto and made a part hereof marked Exhibits A through D inclusive. 
Statements from the Maritime Trades Department, Inland Boatmen's Union, 
International Association of Great Lakes Ports and International Longshoremen's 


Association will be forwarded. A copy of a Resolution passed by tha Board of 


whe 


Commissioners of Protestant Authority at its meeting August 14, 1972 and 
appearing on the agenda of its meeting scheduled for October 23, 1973 
expressing opposition to the proposed rate change are also attached hereto 


and made a part hereof. 


It. 

Protestant Authority, upon information and belief, avers that the protested 
tariff is unlawful and contrary to national transportation policy because the 
proposed tariff violates Sections 1(5), 2, 3(4), and 4 of the Act and is 
contrary to the national transportation policy in that the Erie Lackawanna 
Railway Company, while serving the Port of Buffalo, does not afford comparable 
rate reductions or unit train service on wheat interchanged between Protestant 
Authority's members' vessels and said railroad, nor does it afford comparable 
rate reductions or unit train service on flour milled in Buffalo and moving to 
eastern destinations such as New York and Philadelphia. The proposed tariff 
violates Section 4 of the Act in that the Erie Lackawanna Railway Company has 
not provided in such tariff for appropriate intermediate rates from Buff1lo to 


Martins Creek, Pennsylvania on either wheat or flour. 


Til. 
A recent study published in tha August, 1972 issue of Traffic Management 


concludes that rate prejudice against seaway ports stems from inland freight rates 


A Department of Transportation stucy report concerning the effects of 
inland freight rates and services on the St. Lawrence Seaway concludes that the 
overall rate levels, when combined with other tariff provisions, do establish a 
general rate prejudice toward Seaway ports. 

Objective of the study was to determine whether the railroad freight rate 
structure was "unreasonable or unduly prejuducital"' to ports located un the Great 
Lakes and the entire St. Lawrence system. 

“Correction of the pervasive disadvantage facing Seaway traffic due to the 

ate structure,’ the study report concluded, "can best be remedied through the 
use of the general investigative power of the Interstate Commerce Commission, 
rather than through complaints and actions alleging undue preference and 


prejudice." 


IV. 

Everyone today is ecology conscious. Tariff rates which discriminate 
against water borne commerce are contrary to ecological considerations prevalent 
in our economy. 

It has been stated that modes of transportation account for more than half 
of the 174 million gallons of petroleum consumed in the United States. At a time 
when the overall energy supply and demand system is coning under ever sharper 
scrutiny, it is wise to compare the consumption of fuel and subsequent pollution 
emission on a ton mile per gallon basis, relative to the shipment of goods by 
either truck, train or ship. Air freight transport yields up to 10 cargo ton 
miles per gallon, trucks achieve 54 ton miles per gallon, and railway freight 
193 ton miles per gallon. At present, ships operating on the St. Lawrence 
Seaway obtain from 247 to 1,050 ton miles per gallon, depending on the type of 
cargo being transported, general cargo being the lowest and bulk being the 


highest. 


V. 
CONCLUS TOW 

If the proposed tariff is allowed to become effective, it would in all 
probability mean the end of the flour milling industry in the City of Buffalo 
with the consequent and devastating financial and human losses to the business 
and labor community. The feed milling industry wouJd disappear from the Buffalo 
economic scene inasmuch as it is dependent on the by-products of the flour 
milling industry. Thousands of jobs are at stake here. Vessel movements would 
be directly reduced despite the fact that the Great Lakes have been constituted 
this nation's fourth seacoast since 1970. 

It is contended that the protested tariff provisions and the rate thereunder 
are violative of Sections 1(5) and 15a(2) as well as the national transportation 
policy, and constitute an unfair and competitive practice which would be unduly 
prejudicial against the interests of labor and capital with respect to grain 
milling and movement operations in Buffalo, New York. 

Dated at Buffalo, New York this 17th day of October, 1973. 

Respectfully submitted, 

JAMES E. KELLY, ESQ., GENERAL COUNSEL 
(DAVID F. MIX, ESQ., OF COUNSEL) 
Attorneys for Protestant Authority 


1600 Statler Hilton 
Buffalo, New York 14202 


Certificate of Service 


I hereby certify that on this 17ih dey of October, 1973, I served copies 
of the foregoing Protest and Petition for Suspension and Investigation upon 
Mr. M. M. Beyer, Manager, Commerce & Tariffs, Soo Line Railroad, Soo Line 
Buliding, Minneapolis, Minnesota; Mr. M. F. Coffman, Vice President, Erie 
Lackawanna Railway Company, Midland Building, Cleveland, Ohio 44115; Mr. 
R. H. Smith, Vice President, Soo Line Railroad, Soo Line Building, Minneapolis, 
Minnesota 55440; and upon other persons known to be interested, by mailing the 
same, postage prepaid, in accordance with Rule 42(c) of the Commission's General 


Rules of Practice. 


DAVID F. MIX, ESQ., OF COUNSEL 
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Ce EXHIBIT A 


October 15, 1973 


Mr. David Mix 

Assistant General Counsel 

Niagara Frontier Transportation 
Authority 

1600 Hotel Statler Hilton 

Buffalo, New York 14202 


Dear Dave: 


I refer you to Soo Line Freight Tariff 543-B, in connection with 
the Erie Lackawanna Railway Company, naming rates on Wheat, in bulk, 
from Duluth, Minn. and four additional origins to Martin's Creek, Pa. 
The issuance date was September 28, 1973 and the effective date 
is November 1, 1973. 


As evidenced by our opposition to a similar rate by the same 
carriers in 1972, the Buffalo Area Chamber reiterates its strong 
opposition to the proposed rates. 


I believe that, again as in the past case, an immediate request 
should ‘be forwarded to the Interstate Commerce Commission calling 
for Investigation and Suspension of the rates in question. Area 
group support on a single petition should suffice and, of course, 
you may add the Chamber name to the request. 


Let's stay in touch. 


Sincerely 


Edwatd T. Brick, Director 
Transportation and World Trade 


ETBce 
cc - Arthur Lancaster 
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Dear fran: 


Tais refers to our recant t n0Ne Conversation of the 
Lacéawanna - Soo proposed grain rate from Duiutna, Minnesota to 
Creex, Pennsylvania. 

The Burfaio Area Chamber of Commerce has an interest in 
proceeding, based on the foilowing: 


1. Tne Burfalo Area Chamber of Commerce is a corporation duly 
organized and existing under tne iaws of tne State of New York for, 
among other things, the furtnerance of the community interests in the 
Burfalo Metropolitan Area and to protect, foster and develop the 
commercial, industrial, mercantile, financial, manufacturing and gener= 
ai interests of the area. 

Ae The Bur Al ve co 
Counties located a 
une Niagara River and Laxe ree With &@ populati 6,957 
(i960 census), now estimated to be 1,349,211. 


nsis j i Niagara 
, Yor! ke Erie, 


uifa 
U 


Area Chamoer of Commerce which serves this area, 
believes that the proposed rate, ii aiiowed to becomé effective, wiil 
precipitate numerous similiar rates. We iecl this, in turn, could have 
a agisasterous effect on Buffaio's fiour milling industry. Buffalo 
preséitiy is the country's largest producer of flour and any move to 
reduce the status and overail production of tnis area industry would 
have higniy adverse effects on tne region's economy. Reduction of 
eipioyment, lowering of the financia. input to our economy ana the 
extreme negative effect it could nave on Port of Burfaio exports are 
only a few of the reasons we can envision as end results. 


We believe continued cooperation among the involved entities will 
secure 4 reasonable solution if this matter. 


Sincerely 


oe 


Sawara 7. Brick, Director 
Transportation and World Trade 
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EXHIBIT ¢ 
October 15,1973 


Me. Arthur Lancaster 

Trade Development Consultant 

Niagara Frontier Transportation Authority 
901 Fuhrman Blvd. 

Buffalo N.eYe 14203 


Dear Mr. Lancaster: 


On behalf of the membership of Grain Elevator Employees loc) 
1286 I.LeA. and myself, I would like to be put on record as 
Opposed to the proposed tariff by the Soo and Erie Lackawann 
Railroads for shipment of grain from the Duluth - Superior 
and/or Minneapolis - St.Paul area to Martins Creek Fennsylvinin, 


Should the announced publication of this. new unit train rote 
become effective it would result in flour mills of Buffal” Il.Y. 
relocating in areas of heavy flour consumption to take advanty 
of moving their grain supplies via low cost unit train opor2tion 
from the West and delivery of their products by truck ta Pochorn 
COnSsiumers., 


The result will not only effect Buffalo as a flour milling; 
center but also the employment on the Buffalo Waterfront in 
meneral to mention a few, grain elevator, feed mill,frain 
handlers and flour mill workers, as well as the entire eccnomy 
Of WESTERN NEW YORK as well. 


I know you will do your best to prevent this-injustice. If I 
ean be of any help feel free to call me. 


Yours truly 
el?  Referts 


(/ John Re Roberts 
President 


cect David Mix Attorney N.F.T.A. 
George Wessel President Buffalo A.F.Le-C.1.0. 
William Gagner President Buffalo Corn Exchange 
Honorable Conrressman Tede Dulrki 
Honorable County Executive Edward Ve Regrin 
Honorable Mayor Stanley M,. Mikownkt 


w. 


ROBERT M. RUSSELL, President 
wa HAROLD A. CARROLL, Secretary -Teceaeens 
( : JAMES F. BAUER, Vice-President 


o 
RGANIZED 1082 LS EXHIBIT D 


TYPOGERAS TtCAL 
UNION MG. 9 


Metobper Th, VOT 


Mr. David Mix, Assistant Cinersl Counsel) 
Niararna Frontier Transnortetion Authority 
16th Floor = Statler lilton 

Ruffalo, N.Vv. 1702 


Near Me. Vix: 


Ones ermain, wa ara deenly enneerned to lacen thot: 
the Soo Line Railrood hns served notice that 16 wi1) mitt 
np unit trein rate on prnain from Imluty-Sinertor and +} 

THin Cities to Jiartinia Croc, Va.. pnd that the ste 
Lackawanna Railroad will join with the Son Tine in-tht 
aftort. 


We are well atinre of the ramifiantians on fis 
Ruffrlo aren if this nronored rete is nllowad, The ecodny 
of the flowr and fend milline andustry from onr wate sta! 
eould rasult in the lees of thousands of jobs in the! 
rolated fields. The 3uffnlo ores has lost ton many « 
97d jobs in the peat few yenrs ton nesent the eenanaan 
that this rate chanre nroposen, 


We protest strom ls and are unnltersbly oon: 
to the pronosed «rie Lreknauannia and Son line Roilrowt 
unit train rate chanre. 


Yaery truly yours, 
- ae 
ef 407 
' eo cA Wi eo 


Robert M. Russell, 
President. 


ZONE RPANKLIN STREET, BUFFALA, NIW YMPK 142015 © PHONES: ASA-Ai440 - bir. 8 ee tt 


8/14/72 


(n) 


The Chairman « Autherity explained that he understood that 
efforts were under way on the part of the Soo and Erie-Lackawanna Railroad 
to bypass Buffalo incoafar as the use of its &rain elevators were concerned 
and that the same lines had filed a Proposed tariff which would provide 
for shipment of grain via railroad car directly from Duluth-Superior 
and/or Minneapolis-St. Paul to Martin's Creck, Pennsylvania. We asked 
Mr. Flori to comment on this report and was advised the proposed tariff 
approved by the ICC would have a very serious impact on the milling in- 
dustry in Buffalo. The feed mill industry which operates on the by- 
products of the milling industry would also be scriously impacted as 
would certain other local industries, namely, baz manufacturers, etc. 

After sevcral members of the Board expressed concern over 
the impact that might be anticipated as far as employment is concerned 
and the loss of tax base if local elevators were decommissioned, it was 
moved by Mr. Wolford, seconded by Mr. Surdam that the following Resolution 


be adopted: 


"RESOLVED, that it is the sense of the 
meeting of this Board of the Niagara 
Frontier Transportation Authority that 
implementation of the Proposed shipping 
rates for transshipment of grain products 
via train from the Upper Lakes directly 
to Martin's Creek, Pennsylvania, would 
have a serious impact upon the economy of 
the City of Buffalo; and 


BE IT FURTHER RESOLVED, that the staff is 
directed to take such steps as necessary to 
cooperate with the local governmental, busi- 
ness and labor groups involved in the port 
industries in opposing approval of the said 
rates; and 

~709- 


< 


fOLVED, that 
lilloc. { > 
take 
pert the stand taken 
wnizgations concerned with 
and viability of the 


MILLER, SURDAM, SCHOFi LKOPF , 


N, DIEBOLD, 
KOPCZYNSKI, BELLANCA, WOLFORD 


There being no further Fusiness to come before the 
Board, the Chairman declared the Meeting adjourned. 


10/23/73 


(a) Approval of Minutes of Regular Meeting 


Pore tt: Semeer’ 


It was moved by Mr. , seconded by Mr. 
that the Minutes of the Regular Mecting held on September 10, 1973 


be accepted and approved. 


AYES: 


CAT Ria 


(a) heietekinn re Proposed Unit Train Rates 
from Lakehead to Martin's Creek, Pennsylvania 

The Executive Director explained that the Soo Line 
Railroad was now proposing to file with the ICC a unit train rate 
from Duluth, Minnesota to Martin's Creek, Pennsylvania. Such a 
proposed tariff, if approved by the ICC, would have a serious impact 
upon the already depressed milling industry in the City of Buffalo. 
The feed mill industry which operates on the by-products of the grain 
milling industry would also be seriously impacted as would certain 
other locally dependent industrics such as bag manufacturers. 

Last year, the marine related industries and other 
agencies concerned with the potential economic and financial loss 
of employment opportunities and tax base if local elevators were 


decommissioned had successfully fought a similar tariff from Lawehead 


10/23/73 


to Martin's Creek. This err it would appear advisable that our staff 
be again authorized to ccoperate with local governmental, business 
and labor groups in opp: sing the proposed tariff and authorization 
to do so was, therefore, being renkested by the Executive Director. 


After some discussion, it was moved by Mr. 


’ 


seconded by Mr. » that the following Resolution be adopted: 


"RESOLVED, that it is the sense of the 
meeting of this Board of the Niagara 
Frontier Transportation Authority that 
implementation of the proposed shipping 
rates for transshipment of grain products 
via train from the Upper Lakes directly 
to Martin's Creek, Pennsylvania, would 
have a scrious impact upon the economy 

of the City of Buffalo; and 


BE IT FURTHER RESOLVED, that the staff is 

directed to take such steps as necessary to 
cooperate with the local governmental, 

business and labor groups involved in the 

port industries in opposing approval of 

the said rates; and 


BE IT FURTHER RESOLVED, that the Chairman 
of this Authority be and he is hereby 
directed to take such further steps as 

in his discretion will serve to support 
the stand taken by those organizations 
concerned with the maintenance and via- 
bility of the Port of Buffalo." 


Sra 
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Comes now tlie board of trade of the City of Chicano, herecin- 


af{ler referred to as preleslanlor CRO and protests the preportional rates 


and their application published in Seo Jine Wariff motel, dahl, OC. 7237, 


and rules and repulations relating thereto, ap; licable on wheat, in bulk, 


from Nuluth-Minneapolis-St, Paul -Superior to Martins Creck, a.) 


eSfective November 1, 1973, and requests ihe inkersiate Cominerce 
4 


t 


Commission to suspend ihe entire schedule and enter inio an investipation 


’ 


concerning the lawlulness thereof, In support of its protest this protestant 


respectfully alicges: 


The Board of Trade of the City of Chicago (CBOT) isa corporation 


created by an act of the Illinois Legislature, with its principal place 


of business in the City of Chicago, Ilinois, It now maintains, and has 


majntlained for more than 125 years, a commodity exchange where 


eo ‘ 


ifs members meet daily for the purpose of buying and selling prain, 


grain products, and other non agricultural commodities. Among 

1402 mncmbers are terminal slorage operators, rain merchandisers, 
cush prain merchatis, processors, millers, porters, sinall, 
medium and Jarge, who eperate andmaintain facilities, Including 
transit operations, within the swiiching limits of Chicapo and who ship 
and receive grain and grain producis in inierstaie and foreign commerce. 

adhe Ghicace complex of grain storase, merkeling and processing 
facililies, together with ils role as an international Scaport, provides 
the largest single market for all grains. Within the switching district 
there are two wheat mills and a number of grain storage elevators having 
Say 


daperevate storage capacity of ¢ rniilion busuedis, 59.6 miljion bushels 
4 4 


Peps esGured by GO clevators locatcl at Uivep water, Lhese facil ies 

are equipped to receive and ship grain by rail, truck, barge, lake 
vessel or ocean going vessel, Freight rates play an important role in 
the marketing of wheat and other grains in the domestic and export mar- 
keting channels. Any change in freight rales which will effect the 


marketing of grain, such as the protested tariff contemplates, is of 


‘ 
. 


vilal importance to members of this association. 


The protested rates were docketed under Western Trunk Line Appli- 


/ 


calion S-1)-21-9418 but before any action could be taken by that railroad 


rate making committee, the Soo Line and rie Lackawanna announced 


publication of the schedule by independent action in Tariff 243-D, 1,0 Cc. 
7837, effective November 1, 1973. 

Two levels of rates are published in litem 140, both proportional, 
applicable only on rail traffic from beyond and only on traffie when 
stored at the stations from which rates are applicable. The proportional 
rate of 12.2) whe (N-299 level) is applicable during the period of Nov- 
ember J], 1973 thru December 14, 1973 and again during period April 1, 
1974 and ending September 15, 1974. Since the tariff carries no expira- 
tion date, we believe the September date is in error and should be 
December 14, 1974, normally the closing date of the St. Lawrence Seaway; 
however, nO supplement was received fo indicate this is (ruc. The pro- 
hortional rate of &S¢ cw. (X-299 level) is apnlicalhle dnyving the period 
beginning December 15, 1973, and ending March 21, 1974. As indicated 
above, both rates are published as proporiional rate factors applicable 
on wheat in bulk, minimum weight 190,000 lbs. per car used, with the 
furthey requirement of an aggregate minimwn' wei ght per movement of 
5, 000 tons, approximately 50 lo 52 covered hopper cars. Ti. application 
of the rates further requires the consignee at destination to rece’ve a total 
of 3 consecutive movements, consisting of the same cars as in the original 

4 


Movement, Mach subsetuent shipment niust consist of not leas than 


three consecutive movements which consignee may originate at the same 


mae 
wo 


or any of the other origins named in Item 140, nainely, the stations from 
which the proportional rates apply. Twenty-four (2-1) hours free time, 
exclusive of Saturdays, Sundays or Holidays will be perinitted for loading 
of all the cars sufficient in number to hold the apevecate rodniimurn weight 
per inovernent recuived under the tariff, Thirty aon (20) Nours free-line, 
“exclusive of Saturdays, Sundays or Holidays will be permitted for unloading 
the enlire unit train at destination. Fallure to jor Al) cars at origin 

and unload at destination within the prescribed Jree lime results in 
detention charpes of $475.00 for each twenty-four (24) hour period Or 
fraction thereof subseguent to free lime at oripin and £9.50 por cup for 


cach twenty tour (41) hour period or iraction thereol suosequent to the 


iree jime at destination, Routing frem ali origins to dvstinarion is con- 

fined to Soo Jine-Chicage-Erie Lackawanna. Intermediate application 

at destination will apply, and tariff is subject to TPO Aicurer's Mileage 

Tariff 7-G, ICC I-54. Other tariff provisions spell oul the requirement 
of one bill of Jading for the entire unit train from one consignor at one 


locrlion at origin to one consignee at destination. Transit, inspection, 


weiphing, diversion or reconsigment will not be permitted. The pro- 
ponents reason fax the publication of the rates protested herein is to 
¢ 


compefe with the allernative modes of transportation via waler-truck 


and/or water-rail, 


Deing real from Minneapolis-St, Paul, located 


II 


It is this protestant's allegation the rates are unjust and unreason- 


able in violation of Section 1; unduly prejudicial to clevatox operators 


and wheat millers at Chicago and unduly preferential to Grain clevator 


operators at Duluth-Superior and Minneapolis-St. Paul and the flour 


miller at Martins Creck, in violation of Seetion 3 ()): and Violate Sections 


4 and 6 of the Act, 


This publication is very similar to that attempted in September, 1772, 


Which was suspended and assigned 12S Docket No, 8784, Respondent 


carriers clected not to Proceed with the investipation and withdrew the 


suspended schedule. At that lime, respondents declared lhe necessity 


to inecl water« 8 their justification 


for the publishing of the rates. We assume this is the case in this instance, 


Although the water~truck and/or w 


ater-rail competition might possibly 


exist from Duluth-Superior to Martins Creel 


*, this protestant questions 
SSE Vein ae 


such competitive factors ] 


15) miles inland from Duluth, from which respondents have published 


a a ae 
identical Proportional rates as those applicable from Duluth. Rail 


carriers have the right to meet a real competitive silualion witha reason- 


able and lawful level of rates, bul lo extend those rates lo apply from 


va 


' 


interior oripins far removed from this coimpctitive factor is patently 


unjust and unreasonable in violation of Section 1 (5). The burdan is on 


respondents to furnish definite proof that such competition does in fact 


exist not only from Duluth-Superior, but from the interior origins as 
well and that such competition is substantial, 


The failure of respondents to publish properly related Slat rates 


from the proportional rate origins on which to establish a basis for inter- 
] t 
. age ae ON Ss no amuis aug hana 


mediate application at origin precludes the use of the depressed rates by 
ee 


those located at such jntermediate origin stations as Chicago. This is 
Se a te 

LL 
unjust and unreasonable in violation of Section ) (5) and unduly prejudicial 
in violation of Section 3 (1). ‘The Intermediate destination rule (Itean &5) 
is worlhless since we know of no opervuon ai the Iori 


ie Lachawanna wesl 


of Martins Greek which could benefit from the reduced rates, 


iJ 


SSUE 


The rate of 72.25¢ cwt. is published as a proportional rate re- 


stricted to apply on traffic arriving via rail only and stored in transit 


at the stations from which the proportional rate applies. See Item 140 


and Note I therein, Routing from the proporUional rate origins is published 


in Ilein 145 via Soo Line-Chicago, Winois-rie Lackawanna to Martins 
” 


t 


Creek, Pa. Although Chica GO lies dircetly intermediate in this roulc, 


the rate applicable on a movement stored in transit at Chicago is 118&¢ 


ecwl. al (he X-299 level {37 to Cl] ucaro 81 beyond) The flat rate {roi 


Chicago to Martins Creek js 9§ ¢ ewl. and the re-shi; Pping or proportional 


Pale in GI? cwl, 


are no published dwumenutice multiple carlond wheat 


. 


rates froin Chicago to Martins Creel 


CLOT members operating clevalor storage facilities al Chicago 


yeecive wheat via rail, water and isotar carrier and forward wheat hy 


the same inodes of transportation, The protested rates apply via a route 


operating through Chicago; yet, elevators at Ghicago are prohibited from 


the use of (his depressed rate, a blatant Violation of Section 3 tl)yo 


Act. Same reesering which prompted carriers to publish lhe protested 


rates froin Duluth would also apply to publishing properly related rates 


froin Ghicago. Section 3 (1) is specific in ils condemnation of any undue 


or unreasonable preference of, or prejudice tos, 
: ? 
“any particular person......assoc jation, localily......transit 
point......in any respect whats oever; or to subject any par- 
ticular persan..... eassocialion, localily......transit point...... 
or any particular des scription of ir affic to any undue or unreason- 


able or prejudice or disadvantage in any respect whatsocver.' 


TPO indsay's Tariff WTI.-332 a8-U, j6c A-4864; TPO Maurer's C/J'N 
m1Gel, ICC es section §; Js arte 299, 1CG 47 et al, 2.6% YTahle. 


PDO Maurer's C/T N elo], 1CG Ge ath, 


oe 


' 
J 


There is no justification for respondents to arbitrarily deny the elevator 


operators ai Chicago the use of the protested rates or comparable rates 


fa anply fram Ghicapo, We sulinil to this GCoamanission (hat the issues 
in this instance are similar to those in export Grain and Soybeans, 
Minnesota to Guif Ports, 306 1.C.G. 263, where at page 269 the Com- 
mission said: 


"Chicago grain dealers coinpete pener: Uy with those at the Twin 
Cities in the export imarket. be cleariy appears that some of them 


ba mila ta wen souiliselaccany sake e bey 


i Reise 


atrexyr del elf saanvie ariel diaeres {tr} 
successfully sought the establishment of such rates, which would 
have advantages for them simiJar lo ihose stressed by the Vwin 
| slipoaslae dk 9 ras ee a. oie, (ene - CRF ae es ee dele Fe a A ee ae 1 dicate eeu cae ag or ea ee Se Sem 
MEEPS: Matic Ss Abu yy, 4 Rphiba bh fect es Gat Ars ee Sad hctypys eas CULL, 
the so-called landlocked clevators, a reduction in the cost of 
slandby reil service necded when barces are not available, and 
yeecived by truck, if 


Ecueral cliect of increasing 


of the grein trade at the Twin Cilies, 


as the dealers there hope, Chicago could not justly be denied 
comparable rate relief." 


"iuding's: We find that the propesed rate is not shown to be just 

and reasonable, and that it wonld accord an undue preference to grain 
dealers at the ‘win Cities and subject their compctilors at Chicago 
and olher points to undue prejudice. An order will be entered 
requiring ils cancellation and disconlinuing the proceeding." 


I{ the protested matter is allowed to become effeclive, Chicago grain 
merchandisers and terminal elevator operators would be precluded from 


selling wheat in the Fast because ‘ef the wide differential between the 


protested rates and the present rates from Chicago. This is likewise true 


a9. 


of the wheat flour millers located within the Chicayo Switching District 


who draw their wheat supplies from the Twin Cities and compete with 


the flour-mill located at Martins Greck for (he demand in the East. 


The current rate from Duluth-Twin Cities to Martins Creck is 118¢ cwt. 


aera 


(37 to Chicago 8) beyond) at the ¥-299 le J}. Lhe proposed rate repre- 


sents a reduction of 45.75¢ ewt. (118 - 72.25. 45.75). This ia a sub- 


c 


stantial reduction and would give Martins Creek an unfair advantage over 
Ghicago as well as other milling points located at intermediate stations 
between the ‘win Cities and Martins Creck. The ability of the Chicago 
merehandisers and clevater operators and the flour millers to remain 

co npelilive would be completely eroded by the schedule herein protested, 


The Cammisasian reenpnized this in Maya Shell Gorp. v. Baltimore and 


ee SO VG 


Olio Reilronl Company, 297 1.0.0. 133 at Pare 135, and said: 
ato Here phdhi cde’ 8 & 


"An unjustified difference in freipht rates that are factors in the 
compctition belween shippers constitutes undue prejudice and 
preference where, as bere, the rates are under the effective 
control of the participating carrier." 


In ordey to warrant a finding of undue preference and prejudice, 


(here must be shown: 


(1) that a difference in the level of rates exists in favor of 
the preferred points; 


that the difference in rates is not justified by transportation 
conditions; : 


that there is a carricr or wroupy of ‘riers whichis the coim- 
mon source of the rale prejudice and which effer lively participates 
an both the prejudiced traffie and the pre itrailie: 

potential 

ae 


s Soles 


Mex. ¥ stern Motor Pris, 320 1.6.0, 60. 
(197). 
We submil to this Commission that a disparity dees in fect exist in the 
sie, 


rata Verne 


wilh the protested matter reveals a disparity of 65.753 owl, whieh is not 
justified by transportation conditions. Furthermore, ihe Soo Li: 
rie Lackawanna are the common source of ile raic prejudice aud par- 


j 
licipate in both the preferred traffic as well as the prejucicdd traffic. 
‘thie jac thal the proiesied rates wouid preclude Chicajo from compcting 
effectively with Duluth-Superior and Minneapolis-St. Paul, there 

s grave potential injury to those doing business in the Ghicago nu rkeling 
complex. The carriers have the burden of showing by satisfactory evi- 
dence the existence of facts justifying the inequality of {reatiment, See 
Eudshy Packing Co. v, Akron, C,&Y.R. Co., 3181.¢C.C. 229, 245-246 


245-246 (1962). 


IV 
TUE SECTION 4 (1) iSSUE 


Respondents made no attempt by tariff publication to establish 
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« ni 7 . . 
properly related flat or jocal rates fron the proportional rate origins 


“Lis 


to Marlins Creck to prevent fourth section violations and no intermediate 
origin rule was inclJuded in the protested tariff schedule. Nor did the 
carriers seckh proper relief to depart from the requirements of the 
fourth section of the Act. In Nute 1] ef Jlem 1410 of the protested tarill, 
the respondents convenicnily excepled the rates from the provisions of 
lien 80 of WI Faris? S3ai- SC A-4774, and the mininiuin rate pro- 
visions of Itan 75 referred to therein. We subinit the only relief 
available io respondents from tine soiminuin race provision is thr 
fourth section application secking relicf and approved by the Commission, 
No such relici was granted. Vhe flat wheat rate from Chicago to Mar- 
(ins Creck is YSt ewt. at the X-299 level. Pubiished wheat rales Trois 
niations extondina fran Ghicaco easterly fo Decatur, Indiana, range 


j 


tron Yo. to Yi 


’ . ’ . .: Di Se ee ee 
y CWee GI cipypry UI Wha Pustprees an blige, 


oy wnil train aaovements. Since the published rate of 72.25¢ cwt. is 
considerably lower than the rates from intermediate stations located on 
the Soo-]]L route, we sulinit to the Coinmmission that respondents are 
. * ‘ 
in violation of the Jong and short haul clause of Section 4 (1). Appendix 
"A" illustrates this situation. 
Similarly, respondents necd Fourth Section relief to clear all 


Imfermediate Soo Line stations located between Duluth-Superior-Minnea- 


‘ 
’ 


polis-St. Paul mid Chicago. No such relics was authorized. 


sronportfional 


Going to origins beyund tie stations 


y, we further subinil lo this Commission additional fourth 


section violations would be created if the proposed 72.25¢ cwt. rate is 


allowed to become cficciive. Appendix '")'' is typical of wheat originating 


’ 
=) 


at Jea), iIN.J)., moving in single carloads to Minneapolis or Chicago. 


- 


Wheat originaGgnry at Leel, N.D., ‘dat Minneapolis and moved in 


' 


multiple carloads to Martins Creck comiands a through rate of 109.25¢ 


ewl. (93.5 ents.during period October 1 of cach year thru June 30 of 


. Toe : ] : ‘ ae ‘ 
following year), %-299 level; / whereas, wheat originaling at Leal, N.D., 


; 
and stored at Chicago and moved in multiple 

connands a through rete of 155 cents ewt., %-299 level. 2/ Sirnilar 
violations would occur from gathering country origins to Minneapolis 
since wheat from these origins stored at Chicago would cormmand a higher 
rate than wheat from these origins stored at Minneapolis. Appendix "C" 


sets oul anothey example of a Fourth Section violation. 


Additionally, it might be pointed out that on-any movement under 


4 


the proposed 72.25¢ cwt. rate from Duluth-Superior and Minneapolis - 
St. Paul inbound freight bills tendered to respondents to engage the pro- 


portional rate must have a paid in freight rate of 25.75¢ cwt., or more, 


4, 1.0.0. 7837 


Tariff Authorily: Soo 87-0, 1.C.G. 7772; TPO Lindsay's 1.C.C. 
Asd0od* TVO Maurer's 1,.C.C.°G-3715 


mrling Crock flat wheel rate of 930 ewt, at the X.2606 


? fd 


* 
way 


The protested tariff ¢ 
capacity of 4500 cubie nel over his requirementnul 
Jiein 45 of tariff Jhere is no provision in the tariff whether or not 

Fei ' 
SSPE AICS 


in Item 110 inaking the tariff subject fo Agent Maure 
IGG 11-54. Going on the assuinplion the Soo J, 1. will provide 
*s, the Carniniasion shavid he Aleried to the restriciions 
‘rvice Order 1320 on the use of carries owned hoppers jin unit train 
4 


‘alians. 
if the hoppers are to be furnished exclusively by the Seo Line, 
we question whether that carrier's division of the 72.2! ¢ rate will 
be sufficiently « ompensatory for providing this expensive eguipmient 


for such a short haul. The short tarilf distance from Minneapolis to 


‘Marlins Creck via Soo-lL is 1359 miles (457 to Chicago 902 beyond; Seo 


Lariff 250-11, JOC 7571; ie. Tariff 19210C 24%) 
Item 130 requires three consecutive movements to qualify for the 
rate. We question how respondents plan to collect freiplt charpes within 


. 


prescribed credit limits, 


As pointed out 
the Juterstate Commerce Act he rates are ust and unreca-~ 
sonable i 


' 


wie prejudice e of 


woaniller at Martins 


pyre iGice of wheat miller: i143 gic 1 violation 


(; ee i Pee ‘oe A vailme aed < ic paene a Pe 
\4j6 #UrtDermore, lie rates violale Sections 4 and 6, 
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BOARD OF TRADE OF TIE 
CITY OF CHICAGO 


Wrauk I. Polom 

Ixceulive Director of Transportation 
141 West Jackson Boulevard 
Chicago, Illinois 60604 


Dated at Chicayo, Dlinois 
Octuber 19, 1973 


eee Sine! 
Ey 73 


} 


Jhoreby certify that Lhave thie day sarved (ie fore 


going document upon, Tariff Publishing OGieer NiaM. 7, Boo 


line Railroad, Soo Line Duiicing, Minntapolis, Minnesota, 55440, 


’ Gey Sea cso ag ey Sey gees A Ain Me | 
by DEL OLS Chet nis dilctiay, pVere 5x: 3 Le jprctitte 


Dated at Chicago, Illinois, this 19th Gay of Oclober, 197: 


OLoin 


Repastered Praciiiionuesr 


Appendix A 
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VIOLATION OF SECTIO? i MUO PUDLICATION OF THE 
05 CIT RATT MINN GADOLIS. SY. PAUL, MINNESOTA 
PO MAINS CRE, DERNSYLVANIA 


Minneapolis-St. Paul, 


NO. 
ey Martins 


Greek, Ja. 


To Uaulins Creel: iq. 
(4-299 evel Table 22654) 


meson Minncapolis-Sl. Pa Minn. (Proposed) 


aie 14 e a Te 
*  b @heee Cobo rty « Site . Vodett 


\ 

} 
Krom Rechester, . (Present Flat) 
Prom Dcentur dnd, (Present Wat) 
Prin Oijo City, Ol. (2 Cay Wheat Rate) 


' 


Route: Soo - JL From Minneapolis-St. Paul 
Wl, From Chicago, Rochester, JJccatur and Ohio City 


T 
‘ 


Dariff Auth: Soo Line - 543-2, Lec a7 
4170. -, Morrer, C/N - 245-1, 1,C.6, 6.375 
bec. Gund Sec. | Supp. 321. Ite J622-D 


af 


Appendix "yy" 


A 


Minneapolis, Minn. 


Meee . 
Marvtins 
Creck, <a. 


Via Minneapolis 


(X-499- Level Viil, 2. 


lieal, Po... ts Minneapolis, Minn. * 37.00 ewe. 
Minneapolis, Minn. to Martins Creole. Pi. 


‘Total 109.25 ew. 


q 1.05 owl, 


Voeal, NOT. te Minncapolia, Minn. : ot cwt. 
Minneapolis, Minn. to Chicapo, 11. we of ewt. 
Chicapo, ILL. te Martine Crock, Pa. ; 


_8) cwt. 
Total 155 cwt. 


Rate applies only during period beginning with July 1 of cach year and 
ending September 30 of the same year. Rate applicable during other period 
ol year in 3) conta owl. which would mnake the rate via Minneapolis 93.5 cents 
cwls ond via Chicape 149 ecnts ewt, 


ROU Gs 3 


mo Taine -~ Chica - JT, 

Payvill Aull Goa Fane h¢eO, JOC 7772 tas },-ICG 782 
lO: landaay's WEI, gael) VCC AeavGa 
TPO. Maurer's ee as | Jer 


Appendix 'C! 
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FOURTH SECTION MiG A LIOns 


“8. 


tae . 
( ) Bullalo, Minn. 


igs. . . . 
. Minneapolis, Minn. 
, 


-) Martins 
e 
Creek, Pa. 


oe | 
| 


ce 
( jChicago, I). 


UNIT ‘TRAIN RATES ON WIIEAT 


(8-299 Level Vbl. 2.6%) 


: fe : . 
Dulin. inn. fo Martins Creek, 


Qlucacn ta Nartins Creek, Pa. 


“BOUL: Soa line - Chicago - EL 


Tavill Aaa Bow Wine 87-0, 1.6.0. 7772. 
". P.O. Maurer'e TL-CTRTB 2: 


BEFORE TIE 
INTERSTATE COMMERCE COMMISSION 


PROTEST AND PETITION FOR SUSPENSION 
OF(GREAT LAKES SHIP OWNERS ASSOCIATION ) 
AND ITS INDIVIDUAL MEMBERS 
BISON STEAMSHIP COMPANY 

COLUMBIA TRANSPORTATION DIVISION 
Oglebay Norton Company 
THE COPPER’ STEAMSHIP COMPANY 
ONONDAGA STEAMSHIP COMPANY 
ROEN STEAMSIIIP COMPANY 
STEEL PRODUCTS STEAMSHIP COMPANY 


EFFECTIVE DATE: November 1, 1973 

TARIFF REFERENCES: Soo Line Freight Tariff 543-B, ICC 7837 

COMMODITY: Wheat in bulk in covered hopper cars having 
capacity of 4,500 cubic feet and over. 
Minimum weight per movement 5,000 tons. 
Aggregate minimum weight 15,000 tons. 

FROM: Duluth, Minnesota; Minneapolis, Minnesota; 
Minnesota Transfer, Minnesota; St. Paul, 
Minnesota and Superior, Wisconsin. 


Martins Creek, Pennsylvania 


Robert Branand 

2700 Terminal Tower 

Cleveland, Ohio 44113 
Attorney for Protestants 


Due Date: October 19, 1973 


Comes now Great Lakes Ship Owners Association and its 
individual member companies, who are common carriers by water 
holding certificates of convenience and necessity issued under 
Part III of.the Interstate Commerce Act, authorizing them to 
transport commodities generally in regulated transportation ser- 
vice between ports on the Great Lakes (hereinafter called "Pro- 
testants"), and respectfully request that the Commission sus- 
pend and enter upon an investigation into the reasonableness and 
lawfulness of the Soo Line Freight Tariff S45-B, ICC 7837, and 
in support thereof Protestants aver: 

The protested tariff is unlawful and contrary to na- 
tional transportation policy in that: 

(1) The proposed tariff violates Sections 205), 2 wad 
3(4) of the Interstate Commerce Act and constitutes unfair and 
destructive competition in violation of national transportation 
policy in that such tariff fails to recognize the inherent ad- 
vantage in cost and service characteristic of Great Lakes water 
transportation and the Commission has no discretionary power to 
approve any rate which reduces the inherent advantage of water 


transportation in whole or in part. 


petitive practice in that it is unreasonably lower than neces- 


Sary to meet the competition «* competing modes and is unjust \ 


and unreasonably low in comparison with other rates on the same: 


commodity for similar distances in the same general territory. 


ARGUNENT 


The proposed tariff violates Sections 1(5), 

2 and 3(4) of the Interstate Commerce Act and 
constitutes unfair and destructive competition 
in violation of national transportation policy 
in that such tariff fails to recognize the in- 
herent advantage in cost and service character- 
istic of Great Lakes water transportation and 
the Commission has no discretionary power to ap- 
prove any rate which reduces the inherent advan- 


tage of water transportation in whole or in part. 


The single car rate on the wheat here involved is 
115¢ for CWT. Now, under the proposed tariff, by the simple 
expediency of shipping in multiple car lots a total of 15,000 
tons from one consignor to one consignee, the rate would be re- 
duced to 72.25¢ per CWT. It is difficult to envision how the 
mere fact that one consignor may ship to one consignee wheat 
in multiple car lots of 15,000 tons or more results in such 
efficiencies and economies of cost and service as to justify 
such a reduction in rates. 

I 


(| Were such shipments made with dedicated equipment, 
: en. seater re oe ee meme tee 
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‘such as consumer furnished cars, in shuttle service and in 
Tens Saas 
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solid trains, then some economies in cost and service might 
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be justified. But that is not this case. In essence, all saacanal | y 
tariff provijes is for a reduction in rates where a single con- "|" 
signor ships to a single consignee wheat in multiple lots of 
15,000 tons or more. A reduction in rates on such a basis is 
per se unlawful and contravenes national transportation policy. | 


While Section 15a of the Interstate Commerce Act pro- 


vides that rates of a carrier shall not be held up to a parti- 


' 
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cular level to protect the traffic of any other mode of trans- 
portation, nevertheless, in determining whether a rate is lower 
than a reasonable minimum rate, due consideration must be given 
to the objectives of the national transportation policy. Sec- 
tion 1(5) of the Act requires that all charges made for any 
service rendered or to be rendered in the transportation of 
property shall be just and reasonabie and every unjust and un- 
reasonable charge for such service or any part thereof is pro- 
hibited and declared to be unlawful. Section 15/7) of the Act 
further provides, among other things, that the burden of proof 
shall be on the carrier to show that a proposed rate change is 
just and reasonable. 

In Grain in Multiple Car Shipments - River Crossings 
to the South, 321 I.C.C. 582, the Commission indicated, page 
597, that ordinarily the most economical mode should be deter- 
mined by using full costs as a basis. Said the Commission: 

"Even though the fully distributed cost stan- 


dard is marred by theoretical and practical infir- 
mities, it has been instrumental in preserving the 


inherent advantages of carriers whose traffic reper- 
toire is so limited that they cannot afiord to trans- 
ort several of their most important commoditics at 
ae than the fu cost o erforming the service.” 
(Emphasis supplied). 


The "traffic repertoire" of the average Great Lakes 


common carrier is extremely limited because they utilize special 
purpose vessels designed to carry expeditiously the major bulk 
commodities which move over the Great Lakes. Consequently, the 


companies operating such vessels cannot transport wheat or any 


A. 


ae 


other commodity at less than the full cost of performing the 
service and remain in business. 

Protestants carnestly contend that the subject rate 
of 72.25¢ per CWT threatens the existence of Great Lakes common 
carriers, will drive the water rates below a profitable level, 
and endanger the vessel companics' survival, all of which con- 
stitutes unfair and destructive competition in violation of the 
national transportation policy. 

The proposed tariff constitutes a destructive 

competitive practice in that it is unreasonabiy 

lower than necessary to meet the competition of 

competing modes and is unjust and unreasonably 


low in comparison with other rates on the same 
commodity for similar distances in the same 


gencral territory. 


The proposed tariff rate of 72.25¢ per CWT is prima facie 
in LLL A CCL NUNN tt CTT fs itilltllte: Le ee an leleeimehatttitatais 


a destructive competitive practice in violation of national trans- 


portation policy since it is obviously below fully distributed 
costs. Further, by no stretch of the imagination can it be 
claimed that tendering 15,000 tons justifies a rate reduction 
from 115¢ to 72.25¢ per CWT. Consequently, the Commission is 
obligated, in the public interest, to suspend this tariff and 
enter into an investigation as to the lawfulness thereof, to de- 
termine whether or not the proposed tariff is in fact compensa- 
tory and whether or not it destroys the inherent advantage of low 
cost common carrier water transportation in contravention of the 
national transportation policy. 


Respectfully submitted, 


GREAT LAKES SHIP OWNERS ASSOCIATION 
and its Member or aay 
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BEFORE THE 


INTERSTATE COMMERCE COMMISSION 


PROTEST AND PETITION FOR SUSPENSION 


EFFECTIVE DATE: 
TARIFF REFERENCES: 
COMMODITY: 


TO: 
PROTESTANT: 


AND INVESTIGATION 


November 1, 1973 
S00 Line Freight Tariff 543-B, ICC 7837 


Wheat in bulk’ in covered hopper cars having 
capacity of 4,500 cubic feet and over. 
Minimum weight per movement 5,000 tons. 
Aggregate minimum weight 15,000-tons. 


Duluth, Minnesota; Minneapolis, Minnesota; 
Minnesota Transfer, Minnesota; St. Paul, 
Minnesota and Superior, Wisconsin. 
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Martins Creek; Pennsylvania 


Lake Carricrs' Association 


1411 Rockefelfer Buz Ing 
Cleveland, Ohio 44113 


scott H. Elder 
1411 Rockefeller Building 
Cleveland, Ohio 44113 


‘7 Attorney for Protestant 


Due date: October 19, 1973 
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Comes now Lake Carriers' Association, a non-stock, 
non-profit corporation, organized and existing under the laws 
of the State of Ohio, with principal offices at 1411 Rocke- 
feller Building, Cleveland, Ohio 44113 (hereinafter called 
"Protestant Association"), and respectfully requests that the 
Commission suspend and enter upon an investigation into the 
reasonableness and lawfulness of Soo Line Railroad Company's 
freight tariff S43-B, ICC 7837, and in Support thereof Protes- 
tant Association avers: 

Zi 

Lake Carriers' Association is a voluntary organiza- 
tion comprised of some 15 managements” owning and/or operating 
a total of 172 vessels documented under the laws of the United 
States and engaged in trade and commerce upon the waters of the 
Great Lakes. The vessels of member companies enrolled in Pro- 
testant Association constitute better than 98% of the total 
trip carrying capacity of the United States flag Great Lakes 
fleet and the vessels of Protestant Association!s members trans- 
port better than 95% of the total United States domestic commerce 
of the Great Lakes. 

For the most part, the commerce of the Great Lakes 
consists of the movement of basic bulk commodities such as iron 
ore, coal, grain, limestone, sand, cement, and petroleum products. 


Because of the nature of the bulk commodity movement on the Great 


* Association members are listed in Appendix A. 


Lakes, the vessels of Protestant Association's members are of 
special purpose and design and, therefore, limited for the most 
part to the movement of these particular bulk commodities, one 
of the most important of which is grain. 

Last year grain shipments from United States and 
Canadian lake ports reached an all-time peak of 965,123,848 
bushels. Regrettably, however, participation by U. S. vessels 
in the grain movement remained at meager levels, the domestic 
volume (reserved to U. S. eessels by the cabotage laws) having 
been only 60,479,001 bushels or 6.27% of the total Great Lakes 
grain movement, Of this total domestic movement, all originated 


at Duluth-Superior and 96.5%, or 58,354,766 bushels, terminated 
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at Buffalo, New York. Consequently, to the extent Great Lakes 


— a 


vessels are dependent upon the domestic grain movement, they 
are inevitably tied to the port of Buffalo, which has the largest 
flour milling capacity in the nation. 

Nearly all of the grain milled at Buffalo moves via 
lake vessel from Duluth and Superior to Buffalo, where the re- 
ceiving elevators are lake oriented. In turn, the milling faci- 
lities at Buffalo are largely dependent on eastern markets such 
as Philadelphia and New York. With the demise of export grain, 
because of direct overseas shipments via the Seaway, Buffalo 
grain receipts have steadily declined until reaching an all-time 


Law in 1971 of 54,261,253 bushels. In fact, Buffalo receipts 


of grain have not been lower since 1885 and are virtually limited 


to milling grains processed into flour at Buffalo. 
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Now the Soo Line Railroad Company, in conjunction with ” at 
the Erie Lackawanna Railway Company, desires to further restrict 


* 


the domestic Great Lakes grain movement by publication of a . 
72.25¢ per CWT proportional rate (as opposed to a single car He 
rate of 115¢) on wheat from Minneapolis, St. Paul, Minnesota 
Transfer, Duluth, Minnesota and Superior, Wisconsin to Martins 
Creek, Pennsylvania, subject to an aggregate minimum weight of 
15,000 tons. At the same time, the Erie Lackawanna Railway Com- 
pany proposes no unit train service from Buffalo to the New York-), /? 
Philadelphia area, nor does it propose to reduce the present af 
Single car rate from Buffalo to New York and Philadelphia of. 


' 


$8¢ per CWT on milling grain and grain products. Thus,:for an § ff 
additional 13.75¢ over and above the single car rate from Buffalo \"’ 
to New York and Philadelphia, the Soo Line Raiiroad Company and 
the Erie Lackawanna Railway Company propose to transport wheat 
all the way from Duluth-Superior to Martins Creek, Pennsylvania. 
To merely state the existence of such a differential raises 
serious legal questions as to its validity and reasonableness. 
ik. 

Protestant Association, upon information and belief, 
avers that the protested tariff is unlawful and contrary to na- 
tional transportation policy because: 

(1) The proposed tariff violates Sections 1(5), 2 and 
3(4) of the Act and is contrary to the national transportation 


policy in that the Erie Lackawanna Railway Company, while serv- 


ing the port of Buffalo, does not afford comparable rate reduc- 


tions or unit train service on wheat interchanged between Pro- 
testant Association's members' vessels and said railroad, nor 
does it afford comparable rate reductions or unit train service 
on flour milled in Buffalo and moving to eastern destinations 
such as New York and Philadelphia. 
(2) The proposed tariff constitutes unfair and destruc: 

tive competition in violation of national transportation policy 4 
in that such tariff fails to recognize the inherent advantage in .‘ 
cost and service, characteristic of Great Lakes water transpor- 
tation, and the Commission has no discretionary power to approve 
any type of rate which reduces the inherent advantage of water 
transportation in whole or in part. 

J va (3) The volume requirement of the proposed tariff in- 

Y Astitutes in interstate commerce a scheme of agreed guarantecd 

»‘e and/or contract rates destructive of competition in violation 
of the national transportation policy and thus is unjust, un- 
reasonable, and, per se, unlawful under Section 1 of the Inter- 
state Commerce Act. 
Ait. 
ARGUMEN 


The Proposed Rate Discriminates 
Against Water Carriage in Violation 


of Sections 1(5), 2 and 3(4) of the Act. 


The sailing distance from Duluth-Superior to Buffalo, 
New York is 992 miles. The current vessel rate is 16¢ per bu- 


shel on milling grains, including loading and unloading. To 


this must be added 1¢ per bushel for weithing and inspection 


ape! ae 


and 4¢ per bushel for transfer, making a total cost of about 35¢ 

per CWT delivered into railroad cars at Buffalo elevators. The 
Single car rail rate from Buffalo to the New York and Philadel- 
phia areas, however, is 58¢ per CNT, making a total charge oe bdes 


eee 


93¢ per CWI for a through water-rail movement. ag eee we it 

The Soo Line Railroad Company and the Erie Lackawanna 
Railway Company now propose a unit train rate on wheat from 
Duluth-Superior to Martins Creek, Pennsylvania of 72.25c per CWT. 
While the route of movement over which this rate would apply does 
not pass directly through the port of Buffalo, at which port the 
various member companies of Protestant Association connect di- 
rectly with the Erie Lackawanna Railway Company at elevators 
owned and operated by various milling companies, the Erie Lacka- 
wanna Railway Company does have a direct connection between 
Buffalo, New York and Martins Creek, Pennsylvania. 

The railroad mileage from Duluth-Superior to Martins 
Creek, Pennsylvania via the Soo Line Railroad Company and the 
Erie Lackawanna Railway Company is 1,383.8 miles. The railroad 
mileage from Buffalo, New York to Martins Creek, Pennsylvania 
is only 327 miles via the Erie Lackawanna Railway Company. Con- 
sequently, Great Lakes vessel companies are effectively precluded 
from competing with the Soo Line Railroad Company and the Erie 
Lackawanna Railway Company because under the proposed rate the 
latter companies propose to transport the traffic over an addi- 
tional distance of 1,056.8 miles for only 13.75¢ more per CNT. 


Although Great Lakes vessel companies, distance con- 


Sidered, are the lower cost and more economical carriers, they 
cannot compete with the proposed rate because the rail rate of 
the Erie Lackawanna Railway Company for the 327 mile movement 
beyond Buffalo is being held at 80.27% of the proposed ali-rail 
movement of 1,383.8 miles from Duluth-Superior. Consequently, 
the inability of Great Lakes vessels to compete with the proposed 
rate is not attributable to any inhcrent efficiency in all-rail 
service vs. lake-rail service. Rather it is the direct product 
of the Erie Lackawanna Railway Company's discriminatory act in 
not providing appropriate intermediate unit train rates and ser- 
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vice, distance considered, fron Buffalo, New York to Martins 
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Creek, Pennsylvania and the vicinity of New York and Philadelphia. 
Protestant Association contends that the subject tariff 
is unlawful and contrary to national transportation policy unless 
the Erie Lackawanna Railway Company establishes comparably re- 
duced unit train rates and service on ex-lake grain and grain 
products from Buffalo to the New York and Philadelphia areas. 
The patent discrimination against water carr iage evidenced here 
is not beyond the Commission's power to remedy. ICC v. Mechling, 
330 U.S. 567, flatly holds that the Commission may not approve 
rates which do not preserve intact the inherent advantages of 
cheaper water transportation but discriminate against water car- 
riers and the goods they transport. This is true whether the 
water carrier is regulated or unregulated under the Interstate 


Commerce Act. Chicago, Rock Island & Pacific Railway Company 


vs. United States, 233 F. Supp. 381; James McWilliams Blue Line, 


inc. Vs. United States, 100 F. mpupp., 56, affirmed 342 U.S, 951, 
The courts have consistently condemned discrimination against 
water Carriers at ports where the inbound and outbound carriers 
are the same, as well as at ports where the abound and outbound 


Carriers are different. Acro Transportation Company vs. United 


States, 176 F. Suop. 411, 

The public interest is best served by channeling traf- 
fic through the most efficient route of movement, but the Soo 
Line Railroad Company. and ‘Gi Erie Lackawanna Railway Company 
have no interest other than to maximize their profits and they 
are apparently convinced that they can profit more if lake car- 
riage of grain is destroyed. Hence they continue to nebe tat in 
a rate of 58¢ per CWT on grain and grain products rrom Buffalo, 
New York to the New York and Philadelphia areas - a rate which 


shippers of ex-lake grain must use and which rate is 80.27% of 
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the proposed grain rate Pron Paluch Puperiet - thus effectively 
precluding lake vessels from participating in the traffic. 
Protestant Association does not object to mere hard 
competition. If the Erie Lackawanna Railway Company contempora- 
neously with publication of the reduced all-rail rate from 
Duluth-Superior to Martins Creek, Pennsylvania made a compar- 
able reduction, distance considered, on grain and grain products 
from Buffalo to Martins Creek, Pennsylvania and the New York and 
Philadelphia areas, the situation would be different. However, 


the Erie Lackawanna Railway Company is using its monopoly control 


over the rates east of Buffalo to force the current grain traffic 


off the Great Lakes and onto the all-rail route by keeping the 
ex-lake rate out of Buffalo at such a high level as to preclude 
the possibility of a lake-rail movement. 

The Proposed Tariff Fails to Recognize 

the Inherent Advantage in Cost and Ser- 

vice Characteristic of Great Lakes Water 

Transportation and the Commission has no 

Discretionary Power to Approve any Type 

of Rate which Reduces the Inherent Advan- 


tage of Water Transportation in Whole or 
an Part, 
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While Section 15a of the Interstate Commerce Act pro- 
vides that rates of a carrier shall not be held up to a parti- 
cular level to protect the traffic of any other mode of trans- 
portation, nevertheless, in determining whether a rate is lower 
than a reasonable minimum rate, due consideration must be given 
to the objectives of the national transportation policy. Sec- 
tion 1(5) of the Act requires that all charges made for any ser- 
vice rendered or to be rendered in the transportation of property 
shall be just and reasonable and every unjust and unreasonable 
charge for such service or any part thereof is prohibited and 


declared to be unlawful. Section 15(7) of the Act further pro- 


vides, among other things, that the burden of proof shall be on 


the carrier to show that a proposed rate change is just and rea- 


sonable. 

The extent to which these particular sections of the 
Act are qualified by the national transportation policy has been 
announced in a series of cases culminating with ICC v. New York, 


N.H. and H.R. Co., 372 U.S. 744, where the Supreme Court said, 


page 758, that the reference to national transportation policy 
in Section 15a(3): 


"* * * was to emphasize the power of the Com- 


mission to prevent the railroads from destroying 

Or impairing the inherent advantages of other modes. 
And the precise example given to the Senate Commit- 
tee, which led to the language adopted, was a case 

in which the railroads, by establishing on a part of 
their operations a compensatory rate below their 
fully distributed cost, forced a smaller competing 
lower cost mode to go below its own fully distributed 
cost and thus perhaps to go out of business." 


There can be no question, then, but that it is the 


duty of the Commission to preserve the inherent advantage of a 


particular mode of transportation. Schaffer Transvort Co. y. 


United States, 355 U.S. 83; St. Louis-San Francisco Railway Co. 
v. United States, 207 F. Supp. 293. The Commission may not ap- 


prove rates which do not preserve the inherent advantages of 
cheaper water transportation. ICC v. Mechling, supra. 

In Grain in Multiple Car Shipments - River Crossings 
to the South, 321 1.C.€. 882, the Commission indicated, page 
597, that ordinarily the most economical mode should be deter- 
mined by using full costs as a basis. Said the Commission: 

"Even though the fully distributed cost stan- 


dard is marred by theoretical and practical infirm- 
mities, it has been instrumental in preserving the 


inherent advantages of carriers whose traffic reper- 
toire is so limited that they cannot afford to trans- 
ort several of their most important commodities at 
ee than the full cost of performing the service.” 
(Emphasis supplied). 

In the instant case the "traffic repertoire" of the 


average Great Lakes bulk cargo vessel is extremely limited be- 


cause they are special purpose vessels designed to carry expedi- 


tiously the three major bulk commodities which move over the 
Great Lakes, namely, iron ore, coal and grain. Consequently, 
the companies operating such vessels cannot transport grain at 
less than the full cost of performing the service and remain 
in business. Moreover, vessel rates, unlike rail rates, are 
determined in the open market on the basis of the law of supply 
and demand in an atmosphere of free and open competition. 

It is common knowledge that in recent years on the 
Great Lakes grain rates have been depressed due to vigorous ' 
Canadian and overseas flag competition. It is logical to assume, 
therefore, that the vessel companies' cost of performing the ser- 
vice is very little below the prevailing vessel rates. Obviously, 
as a transportation mode the inherent cost advantage lies with 
the water carrier because it is performing a service over a dis- 
tance of 992 miles at a rate of 16¢ per bushel, and the Commis- 

With the rail rate on milling grains and grain products 
from Buffalo to the New York and Philadelphia areas remaining at 
the present 58¢ per CWT, however, the Great Lakes vessel operator, 
to cven meet the rate proposal here under consideration, would 
have to reduce the vessel rate from 35¢ per CWI to 14.25¢ per 
CWI, a reduction equivalent to 59.3%. To merely state the prop- 


Osition makes it evident that the vessel operator would be driven 


below his fully distributed costs and, in all probability, could 


not even meet out-of-pocket costs. 


Consequently, while the vessel owner enjoys the in- 
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herent advantage of low-cost service which the national trans- 
portation policy seeks to protect, the Soo Line Railroad Company 
and the Erie Lackawanna Railway Company would destroy that ad- 
vantage by maintaining the artificial rate structure on ex-lake 
grain and grain products which exists east of Buffalo. They 

are able to do this only because the lake vessel must connect 
with the rails. 

Were the vessel companies not dependent on the rails 
to reach the ultimate consumer and were the Commission confronted 
With a situation of pure competition between two competing modes, 
there is no question but that the water carrier would have the 
cost advantage in the movement of bulk commodities. The rail- 
roads should not now be permitted to use their monopolistic power 
to thwart the public from receiving the benefits of low-cost 
Great Lakes vessel transportation simply because the rails must 
also be utilized for a portion of the movement. 

If it is feasible to operate a 5000 ton train from 
Duluth-Superior to Martins Creek, Pennsylvania and thereby re- 
duce the rate from 115¢ per CWT to 72.25¢ yer Cwt, it is just 
as feasible to operate heavy trains from Buffalo to the New York 
and Philadelphia areas under the same terms and conditions of 
service at an even greater reduction in rate, distance considered. 
The Commission has always endeavered to ascertain, in the light 
of all relevant circumstances, whether or not the predominant 


motive in setting a rate is,predatory in nature. Meats, Fruits, 


Vegetables - TOFS - Transcontinental, 316 1.C.C. 585, Certainly 


reduction of the all-rail rate on milling grains from Duluth- 
Superior to Buffalo from 115¢ per CWT to 72.25¢ per CWT would 
not be a rational economic decision in the absence of Great 
Lakes vessel competition which is the announced Commission test 
of predatory motives. Reduced Transcontincntal lumber Rates, 
a10 1,C.04 O50. 

In analyzing whether or not certain competitive prac- 


tices are, in fact, unfair or destructive, the supreme Court in 


the New Haven case, supra, established certain guide lines. ‘It 


was there said, page 759, that the principal purpose of the ref- 
erence to national transportation policy in Section 15a(3) of 
the Act was: 


ue * © to prevent a carrier from setting a 
rate which would impair or destroy the inherent 
advantage of a competing carrier, for example, by 
setting a rate below its own fully distributed 
costs, which would force a competitor with a cost 
advantage on particular transportation to establish 
an unprofitable rate in order to attract traffic." 


Protestant Association earnestly contends that the 
subject rate of 72.25¢ per CWT threatens the existence of Great 
Lakes carriers, will drive the water rates below a profitable 
level, and endanger the vessel companies' survival, all of which 
constitutes unfair and destructive competition in violation of 
the national transportation policy. 

The Annual Volume Requirement of the Proposed 

Tariff Institutes in Interstate Commerce a 

Scheme of Agreed Guaranteed and/or Contract 

Rates Destructive of Competition in Violation 

of the National Transportation Policy and thus 


is Unjust, Unreasonable, and, per se, Unlawful 
under Section 1] of the Interstate Commerce Act. 
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In Great Lakes Shipowners Association v. Chicago §& 
Northwestern Railroad Company, 337 1.C.C. 287, the railroad pub- 
lished a tariff on bituminous steam coal from Elm, Illinois to 
Sheboygan, Wisconsin, making a rate of $1.56 a ton available to 
shippers who guaranteed by bond that they would tender a minimum 
volune of 850,000 tons of coal per calendar year. The estimated 
annual volume of the power plant then being constructed by Wis- 
consin Power & Light Company at Sheboygan, Wisconsin was 1,000,000 
tons per year. In holding the tariff invalid, Division 2 noted 
that while the annual volume is specific in amount, and is not 
Stated in terms of percentages as in the Centract Rates and Guar- 
anteed Rates cases, it has a similar effect. Where, said Division 
2, a more or less predictable volume of traffic will move as here, 
it is simple to specify a minimum in terms of tonnages, which ac- 
complishes the same purpose as a stated percentage. Thus Divi- 
sion 2 found the assailed rate item, i.e., the guaranteed annual 
minimum tonnage, constituted an unfair and destructive competi- 
tive practice contrary to the national transportation policy and 
hence was unjust and unreasonabie and in violation of Section 1 
of the Act. 

The Great Lakes Shipowners case is indistinguishable 
from the case at bar. Indeed, the present case is an even 
stronger example of an unfair and destructive practive in vio- 
lation of national transportation policy and Section 1 of the 
Act inasmuch as, as has been previously indicated, the shipper 


is agrecable to making a commitment to all-rail shipments which, 


obviously, the Soo Line Railroad Company and the Erie Lackawanna 
Railway Company sought as a condition to publication of the pro- 
posed rate. 

This, then, raises the question, what is the ultimate 
test of an unfair and destructive competitive practice contrary 
to the national transportation policy? 

Contract Rates, Rugs and Carpetine from Amsterdam 
(the Contract Rates case), supra, on appeal to a three judge fed- 
eral district court, was affirmed in New York Central Railroad 
Company v. United States, 194 F. Supp. 947 and, on appeal to the 
United States Supreme Court, affirmed per curiam, 368 U.S. 349. 
The district court, in analyzing what constitutes an unjust and 
unreasonable competitive practice within the meaning of the 
national transportation policy, indicated that earlier statutes 
are to serve as a guide to the kinds of competitive practices 
that the Congress authorized the Interstate Commerce Commission, 
in the exercise of its informed judgment, to decline to counten- 
ance. Specifically, the district court referred to Section 5 
(a) of the Federal Trade Commission Act of 1914 (15.0.8... $45 
(a)), which declares unlawful unfair methods of competition in 
commerce and unfair or deceptive acts or practices in commerce, 
words intended to go beyond common law concepts. Section 3 of 
the Clayton Act (15 U.S.C. §14), makes it unlawful to fix a price 
on condition, agreement or understanding that the lessee or pur- 


chaser thereof shall not use or deal in the goods, wares, mer- 


chandise, machinery, supplies or other commodities of a competitor 


Or competitors where the effect may be to substantially lessen 
competition or tend to create a monopoly. Section 14 Third of 
the Shipping Act of 1916 (46 U.S.C. §812) declares it unlawful 
for a water carrier regulated thereby to retaliate against any 
Shipper by refusing space or resorting to Other discriminating 
or unfair methods, because such shipper has patronized any other 
Carrier or has filed a complaint charging unfair treatment. 
These statutes then are indicative of the test to be applied in 
this case. 

In International Salt Co. y. U.5., 332 0.8. 392, it 
was held to be violation per se of Section 1 of the Sherman Act 
and Section 3 of the Clayton Act for a corporation which owns 
patents on machines for utilization of salt products to require 
lessees of such machines to use only the corporation's unpatented 
products in them. The court stated that it is unreasonable per 
se to foreclose competitors from any substantial market and it 
is immaterial that the tendency is a creeping one rather than 
one that proceeds at full gallop. Appellant contended that its 
contracts were not unreasonable because they provided that if 
any competitor offered salt of equal grade -at a lower price, 
the lessee should be free to buy in the open market unless ap- 
pellant would furnish salt at an equal price. The court re- 
jected this argument because appellant has at all times a priority 
on the business at equal prices. A competitor would have to 
undercut appellant's price to have any hope of Capturing the 


market, while appellant could hold the market by merely meeting 


competition. 


ag 
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The effect is the same here. The railroads cannot es- 
Cape the implications of the Sherman and Clayton Acts by stress- 
ing that even excluding the traffic moving under the assailed 
tariff there exists a substantial volume of traffic for which 
Great Lakes vessel companies may compete. The fact remains that 
the amount of milling grain and grain products involved in the 


requirement of the subject tariff is not an insignificant or in- 


subi:tantial amount of interstate commerce and even were Great 


Lales vessel companies to offer a transportation service at 
equivalent rates they would be precluded from the business be- 
cause of such requirement. There can be no doubt that the sub- 
ject tariff would be a violation of the Sherman and Clayton Acts 
were those Acts applicable to services. 

United States v. Columbia Stecl Co., 334 U.S. 446, 
teaches that a restraint may be unreasonable either because it 
is illegal per se or it is accompanied with a specific intent 
to accomplish a forbidden result. Further the court stated 
that when a combination, through its actual operation, results 
in an unreasonable restraint, intent or purpose may be inferred. 
In this instance, the railroads may seek to’avoid any implica- 
tion of intent to engage in a destructive competitive practice. 
by adjusting upward the predicted consumption of milling grain 
at the Martins Creek Plant. If this argument is accepted, how- 
ever, it means that there can never be an unlawful restraint or 
a destructive competitive practice within the meaning of the 


national transportation policy in an expanding market. 


Such an argument was specifically rejected in United 
States v. Linde Air Products Co., 83 F. Supp. 978. Involved 
were entire requirements contracts for the supply of welding 
rods in connection with which a special discount was granted, 
The principal defense of the defendant ‘was that even though its 
prior activities may have been violative of the antitrust acts, 
the conditions which gave rise to the contracts no longer existed 
because of the shortness of supply under postwar conditions, 
which was expected to continue. The court rejected this argu- 
ment on the grounds that the defendant was merely trying to dis- 
cover an effectual means of preventing judgment of the court. 

By analogy, in this case there can be no extinguish- 
ment of the rights of Great Lakes vessel companies to the oppor- 
tunity to compete for traffic and the railroads here cannot 
foreclose those rights merely by imposing a total requirements 
contract in order to obtain a reduced rail rate. As in United 
States v. Linde Air Products Co., supra, the restraint attemptec 
by the railroads in this case is accompanied by an intent to 
achieve a forbidden result. The fact that such attempt may or 
may not be successful is immaterial. Condemned in United States 
v. Linde Air Products Co., supra, were entire requirements con- 
tracts, not because they involved entire requirements, but be- 
cause of the additional element of a price discount. The dis- 
count, used as it was in connection with the entire requirements 
contract, constituted a violation of Section 3 of the Clayton 


Act, 


It makes no difference here that the requirement is 
less than the full requirements of the Martins Creck Plant. 

The test is whether such a requirement substantially lessens 
competition or tends to create a monopoly. Additionally, in 

effect, an affirmative promise has been exacted from the shipper 

not to use a competitive transportation service 

this particular movement of milling grain, even though the re- 
duction in rate used in conjunction with such requirement patently 
imposes such a condition. 

The situation is not unlike that of tying arrangements 
held illegal per se under both Section 3 of the Clayton Act and 
Section 1 of the Sherman Act. Northern Pacific 

California and 
stations v. United States, 357 U.S. 293. While the standards of 
illegality under the two statutes are not identical, the Supreme 
Court has come close to adopting that position. Fortner 
rises, Inc. v. United States Steel Corporation, 394 U.S. 


In so doing, the court rejected the need for proof of truly domi- 


nant power. The presence of any appreciable restraint on compe- 
tition provides a sufficient reason for invalidating the arrange- 
ment. As previously indicated, to acquire any of this traffic 
Great Lakes vessel companies would have to substantially under- 
cut the proposed rate. 

In a similar vein are shipping conferences, where a 
shipper signs an exclusive patronage contract and pays less than 


the regular freight rates charged to all others. Such practices 


e 


have been held unlawful per se under Section 14 of the Shipping 
Act of 1916. Federal Maritime Board v. Isbrandtsen Co., 356 
U.S. 461, There is no doubt that, if the subject tariff in- 
volved all of Shippcr’s Martins Creek requivencnts, it would 

be iliegal per se. ihe present proposal comes close to that, 
but such an arrangement need not be a total requirements. con- 
tract to be unlawiul., It is Sufficient 4f any appreciable reé- 


Straint On Competition is present. 


4 


AS Was Observed in New York Contral Rai 1 Company 
WV. United States, supra, pace 951: 

nee ® The effect of such a contract upon ¢on- 
petition is quite dificrent from that of mere veduc- 
tion in charges. in the latter case a competitor 
who meets the reduction is in as good a position to 
compete as theretofore: here, even if he meets the 
contract tarift with a similar one, he has sone ini- 
tial handicap, and whichever competitor acts the 
Ptaiiic, (he oticr 18 then in 4 woce position fo 
compete. All this would be a valid considerati 
for the Commission if only competing railroads were 
involved; it is doubly se in view of Congress’ di- 
rection in the National Transportation Policy ‘to 
recognize and preserve the inherent advantages of 
each’ mode of transportation," 


In Addyston Pipe &§ Gteel Co. v. United States, 175 U.s. 
411, the Supreme Court stated that it makes no difference that 


there was not a complete monopoly. The fact that an arrangement 


* 


is tempered by the fear of competition and affects only a part 
Of the price of a product certainly does not take the contract 
out of the annulling effect of the rule against monopolies. The 
court adopted the following statement of Judge Taft in the Sixth 


Circuit Court of Appeals, 85 F. 271, 


"Upon this review of the law and the authorities, 
we Can have no doubt that the association of the de- 
fendants, however reasonabic the prices they fixed. 
however ercat the competition they had to encounter, 
and however great the necessity for curbing themselves 
by joint agreement Mm COmmitting financial suicide 
by all-advised competition, wag void ct common Jat 
because in restraint of 
poly.” 


lexa) 
i 
s 


tf 


race, and tending te a mono- 


ct 


In summary, under all the applicable tests, the subject 
tariff institutes in interstate commerce a scheme of agreed, 
guaranteed and/or contract rates destructive of competition in 
violation of the national transportation policy and thus is un- 
just, unreasonable and per’se unlawful under Section 1 of the 
Interstate Commerce Act. 

CONCLUSION 

It is fully anticipated that respondent railroads 
Will rely upon Lake Carriers’ Association et 41. v. The New York 
Contrval Railroad Sompany, ot a1., 343 1.¢.c. 491, as justifica- 
tion for not reducing rail rates on grain and grain products 
from Buffalo to the New York and Philacolphia areas. It is the 
firm contention of Protestant Association, however, that the 
failure of respondent railroads, particularly the Erie Lackawanna, 
to publish reduced rates on grain and grain.products from Buffalo 
to the New York and Philadelphia areas is unlawful and that the 
publication of such reduced rates on grain and grain products is 
necessary and desirable in the public interest so that the econo- 
mies of lake-rail transportation Can be preserved. For this 


reason Protestant Association will appeal to a three judge federal 


district court the Commission's decision in Lake Carricrs’ Asso- 


Ciation et a1. Vv. The New York trai Railroad Company, et al., 
ea eS EE * 
Supra. Thus such case not be considered to be a precedent 


} 


for sustaining the validity of the proposed Soo Line Freight 
Tariff 543-2, ICC 7837. fact of the pendency of such 
an appeal dictates suspension a investigation into the law- 
fulness of the proposed rate. 
Respectfully submitted, 
LAKE CARRIERS' ASSOCIATION 
: aaa 


‘ 
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By wd ted Cpt 
Scott H. Elder 

1411 Rockefeller Building 

Cleveland, Qhio 44113 


Certificate of Service 

I hereby certify that on this 18th day of October, 
1975, 1 served Copies of the forepoing Protest and Petition for 
Suspension and Investigation upon Mr. M. M. Beyer, Manager, Con- 
merce & Tariffs, Soo Line Railroad, Soo Line Building, Minneapolis, 
Minnesota; Mr. M. F. Coffman, Vice President, Erie Lackawanna Rail- 
way Company, Midland Building, Cleveland, Ohio 44115; Mr. R. H. Smith, 
Vice President, Soo Line Railroad, Soo Line Building, Minneapolis, 
Minnesota 55440; and upon other persons known to be interested, 
by mailing the same, postage prepaid, in accordance with Rule 42 


(a) of the Commission's General Rules of Practice. 
| 3 i — 7 
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Scott H, Elder 


a 
a 
ot 
i 
= 8 
= 8 
B 
4 o 
i 
ia 
C 
u 
ig 
8 
f 
o 


COMPANIES OF LAKE 


Bethlehen 
Great Lake 
2600 Termi 
Cleveland, 


Boland © Cornelius, 
1100S Marine frust | 
Buffalo, New York 


Cleveland-Cliizs Iron Company 
1460 Union Commerce Building 
Cleveland, Ohio 44115 


Cleveland ~Tankers, inc. 
Pr. O. Box 6479 
Cleveland, Ohio 44101 


Erie Sand Steamship Company 
Foot of Sassafras Strect 
erie, Pennsylvania 16512 


Fort Motor Company 

Steel Division 

9001 :.Miller Road 
Dearborn, Michigan 49121 


Huron Cement Division 
National Gypsum Company 
Alpena, Michigan 49707 


Diakl iho! ASSOCIA, LON 


Stee] Company 
t Monroe Strect 
ago, {tilinois 60603 


ane, Incerilake Steamship Company 
Division of Pickands Muther & Co. 
2000 Union Commerce Building 
Cleveiand, Ohio 46115 


mols 


Kinsman barine Transit Co. 
1548 Rockefeller Building 
Cleveland, Onia 44113 


Medusa Cement Company 
PrP. 0. Box 3668 
Cleveland, Ohio 44101 


Oglebay Norton Company 
1208 Hanna Building 
Cleveland, Ohio 44115 


United States Steel Corporation 
Great Lakes Fiset 

400 Missabe Building 

Duluth, Minnesota 55802 
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TELTEX PD WICHITA KANSAS OCTORER 25 1973 

ROZSERT L OSWALD 

S=CRETARY 

INTEPSTATE COMMERCE COMMISSION > 
INTEPSTATE COMMERCE COMMISSION BLOS Te 
WASHINGTON D C 29495 me 
COMES NOw THE KANSAS MISSOURI RIVEP MILLS, A NON-PROFIT PO cs 
ASSOCTATION OF FLOUR FILLS LOCATE IN “ANSAS AND MISSOURS, 

AND PROTESTS AND REQUESTS SUSPENSION OF S00 LINE FRETGHT= | 5 
TAPIFF 543-28, Ie ce 1837, EFFECTIVE NOVEMBER t, 1973, ts 
SEPTOUS DAMAGE WILL Re DONE TO THE MEMSEOS OF THIS ASSOCIATION 


RJSS IND WIc 


ae 


IF SUCH TARIFF IS ALLOWED To BECOME EFFECTIVE. THESE RATES 
WOULD NECESSARILY RESULT IN A RELOCATION OF AVAILABLE FLOR 
MARKETS AND WOULD INEVITIA8LY CAUSE THE CLOSING OF MILLS THaT 
HAPPENED TO B= LOCATEDAT INTERIOR POINTS IN THE WHEAT 
PRODUCING APEAS OF KANSAS AND MISSOURI. THIS PROTESTANT 
THEREFORE JOINS IN PETITION AND PROTEST FILED By GENERAL 

L3 INC., INTERNATIONAL MULTIFOODS COPP., THE PEAVEY CO™MP 
THE PILLSBURY CO., 
ST&NDARD MILLING CO., KANSAS CITY, MO., A 
MISSION, YA4NSAS, AND ROSS INDUSTRIES, INC 
PROTESTING THE PROVISIONS OF THIS TAPTIFF, 
FOR THE REASONS SET FORTH IN THE ABOVE MENTIONED PETITION THIS 
PROTESTANT RESPECTFULLY REQUESTS THE COM™ISSTON TO SUSPEND THIS 
TARIFF AND INVESTIGATE THE UNLAWFULNESS THEREOF, 


ANY, 
NEAPOLIS, MINN., THE 
DM MILLING CO., SHAUNEF 
+» WICHITA, KANSaS, 


en, 


i 
. 


COPIES OF THIS WIRE ARE REING MAILED TODAY TO MP mM Mw BEYER, MGR., 
COMMERCE AND TARIFFS, SOO LINE RAILROAD CO. MINNEAPOLIS, MINN., 
AND TO OTHER INTERESTED PARTIES. 

DATED AT WICHITA, KANSAS, OCTOBER foe 1975, 

2. 4. KUCHARO, SRey 

*SGISTERED PRACTITIONER 

EXECUTIVE SECRETARY 


KANSAS MISSOURI RIVER MILLS eye = WALIGEE | 
WICHITA Rane : (BEST GOPY AVAILABLE 


WICHITA KANSAS 6720; 
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I am sure 
Until recently, the 
and this is a most 
afford to Have this 
strongly oppose the 


EVR/PRT/bs 


ce: Congressman Dulsxi 
Edward Brick, Chamb: 
Davia Mix, Attorn 
John R. Roberts, 


Commerce 


has been, at least up 
ter in the country 

l economy. We can ill- 
and 1, therefore, 


Elevator Employees 
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Before The 


INTERSTATE COMMERCE COMMISSION 


I & S DOCKET NO. 


PETITION OF GEORGE P. BAKER, 
RICHARD C. BOND, AND JERVIS LANGDON, JR., 
TRUSTEES OF THE PROPERTY OF 
PENN CENTRAL TRANSPORTATION COMPANY, 
DEBTOR FOR INVESTIGATION AND 
SUSPENSION 


EFFECTIVE DATE: November 1, 1973 


TARIFF REFERENCE: Soo Line Tariff 543-B, I.C.C. 7837 
(in its entirety) 


COMMODITY: Wheat, In Bulk 


TERRITORY: From Duluth, Minneapolis, Minnesota 
Transfer, and St. Paul, Minnesota, and 
Superior, Wisconsin to Martins Creek, 
Pennsylvania 


ROBERT SZWAJKOS 
1138 Six Penn Center Plaza 
Philadelphia, Pa. 19104 


October 23, 1973 Counsel for Trustees 


COlIISSION 


PETITION OF GEORGE P. BAKER, 
RICHARD C. BOND, AND JERVIS LANGDON, JR. 
TRUSTEES OF THE PROPERTY OF 
PENN CENTRAL TRANSPORTATION COMPANY, 
DEBTOR FOR INVESTIGATION AND 
SUS PENSION 


NOW COMES, George P. Baker, Richard C. Bond, and 
Jervis Langdon, Jr., Trustees of the Property of Penn Central 


Transportation Company, Debtor (Penn Central), and respectfully 


petition this Commission tc suspend and investigate a joint rate 
I J 


sn wheat, in bulk, published by the Soo Line xailroad Co. (Soo) 
and the Erie Lackawanna Railroad, Debtor (EL), and in support 


of their petition, state as follows: 


PRELIMINARY STATEMENT 


By tariff schedules published to become effective 
lhovember 1, 1973, the Soo and EL propose to establish a new 
reduced rate on wheat, in bulk, from ..innesota and Wisconsin 
points to Martins Creek, Fennsylvania. iiartins Creek is 
\ocated in eastern Pennsy-vania, approximately 70 airline 
miles due west of lwew York City. 

Penn Central requests suspension of the proposed 
rate on the grounds that it violates Section 15a(2) of the 
Act and constitutes a destructive competitive practice 


contrary to the National Transportation Policy. 


Under the proposed rates, Soo and EL would move unit 
trains of wheat, in bulk, from Minnesota and Wisconsin origins 
to Martins Creek at a rate of 72.25 cents per hundredweight 
(summer rate), and 88 cent per hundredweight (winter rate). This 
represents a very substantial reduction by any standard. For 
example, the EL presently participates in a two-year old unit 
train rate on bulk wheat of 97 cents per hundredweight (or 134 
percent of the proposed summer and 100 percent of the winter rate) 
to Clifton, New Jersey, which is only some 55 miles east of 
Martins Creek. (See WTL Tariff No. 485, I1.C.C. A=-476). The net 
result of this reduction can only be detrimental to Penn Central 


and to EL. 


2a 


Penn Central dses not object to unit train rates, per se. 


When published in the proper circumstances and reflecting the 
several conditions upon which the Interstate Commerce Commission 
(Commission) has approved such rates in the past, they constitute 
an effective and lawful railroad tool. 

The Commission has previously approved multiple volume 
or trainload rates when they were published to meet some form of 
carrier or market competition, i.e., it was an effort to maximize 
revenue to the extent practicable. Here, however, the proposed 
rate is not motivated by either carrier or market competition, and 
the net effect will be detrimental not only to Penn Central, but 


to EL itself. 


wHERZ THE COMMISSION REVIEWS A VOLUME RATE TARIFF IT MUST 
CONSIDER THE EFFECT OF THE PROPOSED RATES ON THE MOVEMENT 
OF TRAFFIC BY THE CARRIERS CONCERNED, AND THE CARRIERS' 
NEED FOR REVENUES SUFFICIENT TO PROVIDE ADEQUATE AND 
EFFICIENT RAILWAY SERVICE. 


In Coal to hew York Harbor Area, 311 1.C.C. 355, 366, 
the Commission approved volume rates which were found necessary 
to meet the competition of residual oil at Eastern Seaboard 
utilities and to prevent substantial losses in existing railroad 


coal tonnages. Similarly, in Grain By Rent-A-Train, IFA Territory 
to Gulf Ports, 335 I.C.C. 111, 120, trainload rates were proposed 


«F< 
“to enable the east-central Illinois area to compete in the corn 
export market. Such traffic at that time was not being handled 

by any carrier.” 

In following the requirements of Section 15a(2) of 
tne Act and the National Transportation Policy, the Commission 
has always insisted on some showing that the carrier involved 
would either gain sufficient new business to overcome the effect 
of the reduced rates or would lose existing traffic and revenues 
therefrom if the volume rate were not improved. The consideration 
may properly be described as a maximization of profit under all 
the circumstances. Thus, even in 1.C.C. v. New York, N.H. & H, R. 
Co., 372 U.S. 744, 759, the Supreme Court conditioned its approval 
2f reduced rates with the requirement that they be "not detrimental 
to [one's] own revenue requirements." 

As evident from facts of this case, the proposed 
trainload rate is not required by any existing competition, carrier 
or market. And as. shall hereinafter be pointed out, the adverse 
result which will be experienced by both Penn Central and EL are 
catastrophic in magnitude. 

EL and Penn Central serve Buffalo, New York, and 
participate in the substantial movement of flour emanating from 
the mills located there. Having lines reaching to Chicago, both 
Penn Central and EL enjoy substantial tonnages of grain moving to 
the east and to Buffalo in particular. The magnitude of the revenues 


involved is readily apparent from the figures taken from the annual 


pa Pe 


reports of these carriers for the year 1972. 


Penn Central 


WHEAT 


(STCC 01137) 
Tons Revenue Tons Revenue 


>,110,490 $ 6,645,420 471,956 $2,968,877 


WHEAT FLOUR 
(STCC 20411) 


1,912,580 $15,040,662 686,600 $4,962,097 


BRAN & MIDDLINGS 
sTCcc 20412) 


$ 1,939,744 136,473 S$ 541,954 


ree 


$23,625,826 $8,446,728 


One fact is certain. Existing wheat and flour traffic 
represents almost $24 mil2ion in revenues to Penn Central and over 
gy3.4 million to EL annually. It necessarily follows that any 
adjustment which would substantially interfere with the present 
rate structure and the existing flow of traffic must be carefully 
scrutinized beforehand. 

Penn Central does not suggest that Bil of the existing 
Systemwide tonnages will be affected. It is emphasized, however, 
that the proposed rate will not move new business, and that other 
eastern lines will be forced to adopt revenue cutting measures to 


protect their share of the traffic. Traffic on the proposed unit 


train basis will only supplant existing traffict moving to points 


= Sa 
in the east and, in particular, the movement of wheat to Buffalo 
flour mills and the outbound flour as well. 

Cencentrating on the flour movement, Penn Central can 
reasonably demonstrate the effect of the proposed rates. The new 
rates would apply on the wheat supplied to a new flour mill at 
lartins Creek, with the flour movement beyond to points on the 
eastern seaboard by highway. This will effectively displace existing 
rail traffic to the same ultimate destinations from all origins - 
and particuarly Buffalo. There is no question but that the 
movement from Buffalo to eastern seaboard points would either be 
lost entirely or the rates reduced to non-profitable levels. The 
consequences are ominous, to say the least. 

To err, if at all, on the conservative side, Penn 
Central has considered that the combination of the unit train 
rates on grain to Martins Creek plus highway movement beyond would 
eaSily displace rail flour movement from Buffalo and other origins 
to all destinations within an eastern radius of approximately 125 
airline miles from Martins Creek. This area would include the 
major destinations in Connecticut and all dsatinntions in Déaware, 
New Jersey, southern New York, eastern Pennsylvania and eastern 
Maryland. 

During the year of 1972, Penn Central handled 1,912,580 
tons of flour. Based on a detail study of the first six months 
of 1971, a representative year, fifty percent of the total 


movement originated in Buffalo, and 24 percent originated in 


ake 


western Trunk Line territory wherein the eastern roads would apply 
proportional rates from Chicago to three principal centers, viz., 
Waterbury, Conn., New York. N. Y., and Philadelphia, Pa., as 


representative. These rates are: 


FLOUR 


To From Chicazol/ From Buffalo2/ 
Waterbury 87¢ 65¢ 
New York City 33¢ 58¢ 
Philadelphia 8l¢ 58¢ 
1/ Chicago rates. - TL-CTR-C/TN 245-I, I.C.C. C=375 
2/ Buffalo rates - FO 702, 1.0.c. 1146 


These rates apply in both boxcar and covered hopper 
movement. Boxcar loading averazes 55,000 pounds and covered 
hopper, 95,000 pounds. Azain, to be conservative, Penn Central 
has used the Philadephia rates to compute the averaze carload 
revenues. From Buffalo to the affected area, based on the detailed 
1971 study, Penn Central handled flour in 4,520 boxcars and 1,279 
hoppers, and from the balance of Trunk Line territory, there were 
1,019 boxcars and 581 covered hoppers. Applying current rates 
at 55,000 pounds per boxcar and 95,000 pounds per covered hopper, 
the existing rates would provide zross revenues of $2,791,801 to 
Penn Central. Assuming that the first six months’ figures represent 


50 percent of the annual movement, the potential loss in gross 


Je 
revenue to Penn Central efecae to $5.58 million annually. These 
revenues will disappear rather quickly if the proposed rate takes 
effect and flour movement from the Buffalo area to this destination 
area becomes a thing of the past. 

The balance of Penn Central's traffic to the affected area 
described above (4,341 carloads) comes from CTR territory and points 
west, primarily over Chicago. From Chicago to the affected area, 
the lowest present rate is that to Philaddphia, 81 cents per hundred- 
weight. That rate is used here for a conservative estimate of the 
amounts involved. During the first six months of 1971, Penn Central 
handled 2,004 boxcars and 2,337 covered hoppers of flour from WTL 
and Central Territory to the affected area. At an average rate of 
81 cents per hundredweight, and at 550 cents per hundred weizsht 
and 950 cents per hundredweight per bexcar and covered hopper car, 
the existing rates would provide $2,691,103 in gross revenues for 
Fenn Central for the first half of 1971, or roughly $5,362,206 
annually. 

The sum total of Penn Central gross revenues on flour 
movements alone to the affected area comes to approximately 
$11 million annually, $5.58 million of which comes from Buffalo 
and other Trunk Line origins. Since EL serves the same principal 
origins and interchange points as does Penn Central, it may 
reasonably be assumed that the present gross revenues to EL on 
flour which are endangered thereby are approximately 33 percent 
of those experienced ty Penn Central, viz., 33 percent of $11 


million, or $3.63 million, of which approximately $1.78 million 
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now accrues to EL on movements from Buffalo and other Trunk Line 
origins to the affected area. And this in turn amounts to 36 
percent of EL"s total gross revenues on flour for the year 1971. 

The results are even more pointed in terms of net revenue. 
In Appendix A attached hereto, Penn Central has set forth the variable 
costs incurred by Penn Central in the movement of flour in boxcars 
(average loading, 55,000 pounds) and covered hoppers (average 
loading, 95,000 pounds) from Buffalo and Chicazo to central 
destinations in the affected area, viz., Waterbury, Conn., New 
York City and Philadelphia. The costs shown are those developed 
by application of Rail Form A to PC's expenses for 1970, indexed 
to April 1, 1972. These would prima facie reflect EL's general 
experience, and at the very least, provide a reasonable estimate 
af the forthcoming loss in terms of net revenue based on the 1971 
study (cost and revenue calculations used). The appropriate 


revenue-cost comparisons are set forth below. 


FROM BUFFALO (Per car) 2/ 
BOXCARL COVERED HOPPER 


To Variable Variable 
Revenue Cost Net Revenue Cost Net 


Waterbury $330.00 $283.00 $47.00 $570.00 $381.94 $188.06 
New York City 294.25 250.88 43.37 508.25 332.68 175. 57 
Philadelphia 294.25 254.38 39.87 508.25 338.38 169.87 


l/ At 55,000 pounds. 
2/ At 95,000 pounde. 


A 
i | 
a 
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FROM CHICAGO (Per car) 


BOXCARL/ COVERED HOPPERS/ 


Variable Variable 
Revenue Cost Net Revenue  Ceet Net 


Waterbury $440.00 $366.00 $74.00 $760.00 $548.96 $211.04 
New York City 420.74 333.02 86.86 726.75 499.70 227.05 
Philadelphia 409.75 301.13 108.62 707,95 446.31 261.44 
il/ At 55,000 pounds. 
2/ At 95,000 pounds. 


Following are Penn Central's actual movements of wheat 
flour (STCC 20-411-10): (1) From Buffalo to TL points, and (2) 
from Chicago, Central Territory and WTL by type of car for the first 
six months of 1971 and the net revenues accompanying these movements 
on the lowest net basis developed above ($39.87 per boxcar and 
$169.87 per covered hopper from Buffalo-TL, and $74.00 per boxcar 
and $221.04 per covered hopper from Chicago, CTR and west): 

FROM 


Net Revenue 


Buffalo and TL 
5539 BX @ $39.87 per car $220,840 


1860 CH @ $169.87 per car 315.963 $536,803 


Chicago, CTR and West’ 
2,004 BX @ $74.00 per car $143.296 


2,337 CH @ $221.04 per car 516,570 $664 , 866 
$1,201,669 


BX - Boxcar 
CH - Covered Hopper 


*/ - Revenues and costs are for Penn Central only. 
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Again, this represents Penn Central traffic for the 
six months of 1971. Assuming no seasonable variation, annual 
revenues on flour would amount to $2.40 million, and since EL 
zenerally reflected 39 per cent of Penn Ceritral results, EL stands 
to lose, either by elimination of present flour traffic or sub- 
sequent reductions in flour rates, as much as $936,000 in annual 
net revenues. AssSuminzg conservatively that the effect would be 
limited to Buffalo and TL traffic to the affected area, EL stands 
to lose roughly $418,000 net revenue annually on its present 


flour traffic, based on the 1971 study. 


CONCLUSION 

The proposed rate is not justifiable on the basis of 
existing or potential competition. Under all the circumstances, 
it is apparent that the proposed rate is not only discriminatory 
and unduly preferential of volume shippers, but will have a 
detrimental effect on the gross and net revenues of both Penn 
Central and EL. Any revenues zained as a resuli of the new rates 
will hardly offset, if at all, the adverse effect on existing 
grain and flour traffic. If allowed to become effective, the 
proposed rates will only serve to result in revenue losses for 


the rail carriers. 


oils 


The proposed schedules should therefore be suspended. 


Respectfully submitted, 


Gotan ds eer 
ROBERT STN 


Counsel for Trustees 


“12. 
AFFIDAVIT 


COhl.ONWEALTH OF PENNSYLVANIA 


COUNTY OF PHILADELPHIA 


PAUL W. OLSON, being duly sworn, deposes and says; 
that he is Director-NMarket Planning and Research, for the 
Penn Central Transportation Company, Debtor; that he has 
read the foregoing Petition for Suspension and Investigation, 
and knows the contents thereof; that the same are true as 
stated, except as to matters and things if any, stated on 
information and belief, and that as to those matters and 


things, he believes them to be true. 


Feuhu) Ofsen 


Paul W. Olson 
Subscribed in my presence, 
and sworn to before me, 
py the affiant above named, 


SG 
this [e any of October, 1973. 


ao Lt 
SAPs ae 


Neter Peric. Shitadelphiz, Philsdetphia Co. 


My “Commmiasion Expires Jaiby My 19/5 


BV ORY, Lis 


AnD PETITION FoR 


AND INVESTIGATION 
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PEP ECTIVi: DATE: November 1, 7973 

TARIEE REV ERENCKHS ; 500 Line Pr@Qight VYariis 543-3, 

COMMODITY : Wheat in bulk in covered hopper cars 
having capacity of 4,500 cubic foot 
and over.  Minidinuin weight per movement 
5,000 tons. Aagreqate minimum weight 
15,000 tons. 

FROM: Duluth, Minnesota; Minneapolis, Minnesota: 

Minnesota Transter, Minnesota: Se. Paul, 

Minnesota and Superion, Wisconsin. 


TO: Martins Creck, Pennsylvania 


PROTESTANT : The Kinsman Marine Transit Company 
1548 Rockefeller Building 
Cleveland, Ohio 44113 


Robert J. Ables 

Federal Bar Building West 
7 1G09 1) Slrect, Ne ow. 
Washington, D. C. 20006 


Attorney fox Protestant 


Dyce Vat: Octbedyor 28, 10g e EEE ase 


: - (BEST GOPY AVAILABLE 


a se tactic aatitetia satiate gett 


MARIUS PRAMS Ly COME AUY, PROTESTANT 


The Kinsman Marine Transit Conijpany, protestant here, 


a Delaware corporation with offices at 1548 Rockefeller 


Building, Cleveland, Ohio, was founded PN 1042. it has 
Since then operated continuously on the Great Lakes. it 
presently operates 22 vessels in the domestic U. S. Great 
TAKCS Oe, Grain, coal and stone srades In 2987L and 1972 
Kinsinan operated between 13 and 16 vessels in the Grain trade. 
Grain sales to total sales in this period was almost 40 
percent. Grain movement, alinost exclusively, was between 
Duluth/Superior and Buffalo. 
the Commission suspended Soo ine Preight Yarilf $43-A, 
7792, which was to be effective ScpCember 16, 1972, 
after protest by Kinsman and other PrEOvestants. In the 
words of the Commission in its Suspension Order of September 15, 
1972, in Docket No. 8784, that tariff, if permittcd to 
become effective, would: 
"Be unjust and unreasonabke; 
in violation of the Interstate Commerce Act; 
constitute unfair and destructive competitive 
practices in contravention of the National 


Transportation Policy; and 


- 


be unduly prejudicial and preferential in 
Violation of the Interstate Commerce Act." 

The Soo Line Railroad Company (Sco), the Erie Lackawanna 
Railway Company (Eric) and ConAgra Inc. (ConAgra) have tried 
to change the smell of the tariff which the Commission 
believed would be unlawful iff put into effect. They have 
done this with minor changes in this year's proposal as 
compared with last year's proposal. 

Jast year, we protested the proposed predatory tariff 
because of the planned reduction from the single car rate 
On wheat of 108.5 cents per cewt to the proposed: rate of 
62:5 cents per cwl. his year, the Soo and Brie, with 
Coniyra, have upped the proposced rate 9,75 cants per ewt 


in the sailing season for a total of 72.25 cents per ewt 


and 25.5 cents per cwk during Che winter for a total of 

BS conus per cwt. Whereas the 1972 tarifli called for 5 

consecutive movements per shipment, 3 such movements are 
prescribed wider the 1973 tarifi. , The annual minimum 


weight requirement of 100,000 tons in the 1972 tariff has 


(ostensibly) been eliminated in the proposal. for 1973. 


Like the proverbial rose, the swell is the same, 


Kinswan carries grain fror Duluth/Superior Puffalo 


t 


a distance of 992 miles with transfer 
Brie, holding a monoploy on rail 
service from Buffalo to Martins Creck, charges 56& 


per cwt for the Single car rail rate froa ji 


Martins Creek, a distance of about 300 niles for an overall] 
water-raii rate of 93 cants por ewk. Since the 500, Eric 


and ConAgra failed in their raid last year, Erie instituted 


a Secar rate for grain from Buffalo to MNattins Creek, which 
is now 40 cocnts per cwt,. Thus, between puluth/Suporior and 
Martins Creek at present: 

SERVICE IEE 


Water only to Buffalo 9 Cents por cwt. 
Vater-rail (single car) 3 cents por cwt. 
Water-rail (5 ear) & Cents per cwt. 
All rail, through Chicago, 

(single rate) 16 cents per cwk. 
All rail, through Chicago, 

(through rate - summer) 72.25 cents per cwt, 
All rail, throuyh Chicago, 

(through rate - winter) 88 cents per cwt. 


In any case, the proposed summer tariff is lower than 


the cheapest water-rail route. 


« 
& 


Ss for the winter rate of 88 cents per cwt, the only 
see what happens when there 
no com; ot ition. 
Put another way, the Erie will subsidize the Soo. 
The Erie is now getting more than half (43 cents per cwt) 
of its revenue in this trade for a rail movement of about 
300 miles. iC will get 72.25 cents per ecwt on the all 
FACG route Of 1363.6 miles . distance four times the 
HbuffLalo/Hartins Creek mileaye -~ but must share this rate 
with the Soo. 
The conspiracy of Soo, Erie and ConAgra against the 
Great Lakes caryviers is apparent. 
By holding up the grain rate on non-competitive 
rail transportation between Buffalo and Martins Creek, 
they can undereut existing low cost water service and 
ultimately Jay the groundwork for eliminating established, 
satisfactory low, low cost water transportation of bulk 
grain products on the Great Lakes. Onee kite water com- 
petition is eliminated, or made ineffectual, it is clear 


that rail rates for the movement of grain from the north 


central states to eastern markets can jump dramatically. 
As 1¢ did not the last time, the Comnission should not 
fiddle around w S important question. It should not 
permit experiments, and amended experiments 
examination of pertinent implications. Sus; 
s0 wo all have time to see what gives 
fhe question before the Commission is very largely 
the balance between different modes of bransp 
within our national transportation system. Mission 
thexefore should see through the long, 
exhibits and rebuttals and cut through to the issue and 
Sec it for what it is. 
Fiuch the way ladies shoe stores are bunched together 


to make it easier for the lady to shop, so the milling 


companies who serve the eastern market: have grouned together 


Despite tariff suggestions that future all rail rates will 
be bused on cross lakes rates. The reasonable enpoctation 
is that lakes' rates will drop as water carriers feel the 
effect of rail competition. Since there is a point of no 
return, even for low cost water transportation, rail rates 
will control. When this happens rail rates will jump or 
the railroads go deeper in the hole. And = there will be 
no waters transportation as an equalizer. 


in Buffalo. -Tthey have consolidated milli y facilities 
at this geographical point on the Great Lalies to take 
advantage of good transportation rates in moving grain 
products originating in our agricultural heartland, 
Nothing has changed in our econonic, agriculture or poli- 
tical environment to challenge the rationale for relying 
on low cost Great Lakes w..ter transportation service of 
grain products 

ConAgra, however, wishing to crac the eastern market 

* 
and with no grain elevator worthy oF its name in the East, 
apparently found a good deal by acquiring "properties at 
both Martins Creek a Sandts Eddy which were formally 
kk 

COMGNES plants", 

Having decided to change milling and transportation 
patterns in the important eastern flour market, ConAgra 
seduced the Seve and Erie to provide unit rate service for 


Wheat with the enticing proposition that this was new business 


Exhibit 1, ConAgra Reply to Petitions for Suspension 
dated September 11, 1972. 


**conagra Reply to Petitions for Suspension dated September 11, 
1972, page 4. ' 


to be taken awa fom the only 


‘ 


transportation carricr to 


Me TeCClCa Dy Chis congoiracy 


Great Lakes and 


that, stole: 
of the railroads Setting up 
patterns 


menks 


suspend the 


Kinsinan, which relics 


revenues, 


our fires 3 his conspiracy 


- " 


"alternative transportaticn 


in their various argu- 


Commission should not 


because Kinsman and the 


other water carriers on the Great Lakes are “unregulated' 


re not deserving of 
ce Comniss3 


What brass. 


protection by 


It should be clear Kinsinan has no complex about being 


an unregulated carrier in our national 


We have operated on the Lakes i. 


n the bulk trades for 131 


Years on the basis of ayreed rates with shippers, based 


largely on the law of supply and deinand. “nd we are proud 


of the fact that we provide good service, at a profit, 


without having to £ight our way through a regulatory mess 


to do iL. 


transportation system. 
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By what convoluted reasoning could the conspiracy hope 
to persuade the Commission it does not have a duty to pre- 
SCrve intack an important complement of our national trans- 


portation system, which has been lony recognized and accepted 


by the shipping public not Only a¢ low Gost but good service? 
Why should the railroads be subsidized Dy driving out satis-— 


factory competitive Cransportalion service? Why should 


ConAgra which has made its business decision to set ap a . 
Shoe store on the other side of town have Special privileges? 

We do not think ConAgra's ideas, supported by its greedy 
Failread friends, ‘have merit in the economics of transpor- 
tation and certainly have no merit under sur National 


Jlansportation Policy. 


JUG NARTOSAL SRANGPORTARLON POLTCY 


Parst, to give effcet to the legal nicetics of petitions 
to the Interstate Commerce Commission, and replies to petitions, 


and petitions for reconsideration and invalid replies to 


* 
Yeplies, which railroad interests so dearly love in their 


practice before the ICC, Kinsman, as a member of the Lake 


Carriers Association, another protestant here, associates 


itself with the arguments of the Lake Carriers Association 
in this proceeding, particu) arly that: 


7 


sex page 


The proposed rate discriminates against 
water carriage in violation of Section 145), 
2, ana 3(¢4) of oe Act. 
he proposed tariff fails to wecognize Cie 
inherent advantage ye and sexvice which 
is characteristic of Great Jakes water 
transportation and Che Commission has no 

‘ 


discretionary power to approve any type of: 


rate which reduces the inherent advantage 


of watex transportation in whole or in part. 


-Reamembor the hysterical telegram on Soptember.28, 1972, 
hy Soo and rie, after ali porties had had their time at 
Jat with the Commission, in.accordance with 108 yaies of 
prectice, wiether Oe nok tO Suspend tie tarilt. icy 
atdigiecd that the “Purpose of this wire is not to influence 
pivision 2's decision on the werLtts":; however, the tele- 
dram atkompts to black jack the COMMISSION junto recon 
sidering its decision that the tarifs would be unlawful 
on the basis that beeause of pending transportation and 
wheat acquisition problems, ConAgra must wale a “final 
decision" to book space to mect mill wheat requirements 
at its Sandts BRddy facility "by Wednesday, October 4, 
1972", And what was that “final decision"? It was to 
enter into a four-year agreement with the Ruan Leasing 
Company to provide private truck service from Oswego to 
its facility at Sandts Eddy. "huis", said Conigra, 

"3f the proposed rate is suspended ConAgra will have 

to protect its Sandts Eddy investment by comnaitting itself 
to water-truck wovement. for at least four Vourg) apd =o 
showing how much we can believe the conspiracy -- it 


r 


Fa] 
. 


Vrate wild 


We think you should regard the considered and legal 


economic arguments of the Lake Carriers Association and 


of the other expected protestants jn this proceeding, but 


a6 WG foi the last) time, we hope you don't become lost in 


the nice arguments of counsel on precedent, some of which 


Can be found for Almost OVOrY Viaw. 
We cdo want you to understand that the designated 


railroads, enticed by the shisper, ar: raiding us by 


effectively cutting rates so mach as CO jeopardize con-— 


tinued service on the Great Takes by Kinsman and other water 


Carriers. 
We do want you to understand that if these railroads 
Aye successiul in this raid we almost certainty will be 


x 
Footnote continied. 


eonelndead thal if the then proposed rate was suspended 
"the ultimate disposition of the lawfulness of the proposed 
become completely academic .sinee ConAgra will 
no longer be in a position to use Lt". Actual facts; 
Conigqra did not employ a water-truck movement. 
ConAgra did not book Space on water carriers 
to Oswego. 
ConAgra did nok use trucks from Oswego. 
ConAgra did not use trucks. 
ConAgra did employ water-rail movement. 
Pace ConAgra, the foo aad trie are in again 
le your, willy aboul the aame tari ff, the 
qucetion of an all rail unit did not become 
"academic" when the Commission suspended the 
disputed turi ee. 


Pa 


knocked out of tlie other Great Lakes trade because grain 

Our thvoc major cargoes, constituting almost 
40 percent of our Sales, and we could not make enough 
money on the other cargocs Lo sustain ee 


Wo want you ta understand that a whole industry is in 


yoeopardy tier The average age of the ¢ Lakes bull 


@dreicr £lect 1n.19/0 was 42.8 voars, jidarings 


Viguse Of Reproscn lac a mittee on ilerchant Marine 


544. The average age 
of our flect (the Kinsian fleet) was over 50 years. Ihe 
President and the Congress in the Merchank Marine Act, 
1970, - 1-4 (which is the most significant legislation 
affecting Shipping since 1936) decided to reverse this trend 
and revilalizge the Great Lakes fleet. Specifically, the 
President and the Congress ac” ‘cad: 

"to pormit, for the first tine in history, 

operators of the Lake Carrier fleet to enjoy 

the same privileges with respect.to tax 

deferrals and Government-aided ship con- 


struction that hava been available to ocean 


earricrs (or over 30 years’; 


thue ne new law "will officially recognize 
the Great bakes as the fourth seacoast"; 

that to mect colpetition Great Lakes operators 
"will be eliyible to receive long-necded 
“Government Support’) 

that "to achieve a more productive, more modern 
and more profitable Great Lakes fleet" the 
Maritime Adwinistration planned to undertake 
FOSCaALrehn projects | ained at determining the 
adverse effect on Great Lakes shipping from 
existing railroad rate structure: 


Report No, 91-1000, at 128 and 2 


ei 


accomouny H.R, 15424, to amend the Merchant 


Havine Act, 1936). 

We want you to understand, therefore, that in 1970 
the Congress made a major policy decision that creat Lakes 
shipping not. only was to be preserved, ut was to be helped, 
very substantially, as it had never beei helped before. 

We want you to understand that ienen, along with 
other Great Lakes operators, is doing its part to revitalize 
the Licek:, Taking advanlage of now tax benefits, we have 


a Capital Construction Fund Agreement with the Government 


Shipbuilding. We have under construction. four 


Dulk Carriers, at a cost approaching $75 million. 


this is a lot of moncy. We have hopes for further 
ship construction. 
ve want you to onde estond, in conclusion that: 
a) Congress has decided 1 wants a Great Lakes 
fleet for commerce (and defense). 
has enacted very substantial 
Wpurade Uhe Great lakes fleet. 

Ship operators, like Kinsman, are responding 
to national transportation policy. 

Congress concern about railroad rate 
structures indicates it did not want action 
Ey vailroads on rates which would pull the rug 
oul from under Great Lakes vessel cpera tors 
While they were rebuilding their fleet. 

The proposcd Soo and rie rute threatens 
<insinan's existence. 

Yhe Interstate Coimmerce Commission has before 
it a high transportation policy question 
involving the fate not only of one shipping 
compary pul, quite probably, the whole Great 


Lakes fleet. 


We would also remind you that when the Congress and 
Pi ~ 
the President decided not only to sustain the Great Lakes 
Ps 
fleet but to revitalize it they added the very important 


instruction to the Maritine Administration to watch the 


s 


railroads. 
Certainly the Congress did not intend further harassinent 


of the Great Lakes fleet by existing railroads. But, consider 


‘ 


what the research group, which was commissioned by the 
Maritime Administration to begin these studies, pursuant 
to Congressional instructions, found on the question of 
proceedings before the icc adjudicating ox enforcing reso- 
iution of dispute in rail/water competition: 

"Vague terms exist in the <Cc Act and the 

National Transportation Policy, without any 

Specific reference to the Great Lakes apart 

from inland waterways, thus appearing to deny 

its status, which has now been made official, 

in forcign trade, by the Bacieine AcE Or 1970. 

This makes both regulation and enforcement 


oatficult, " 


‘ 
1 


* 


with respect to railroads overwhelming water carriers 


pe 


in legal procecdings before 


t 


“Procedural steps in adjudication of modal disputes 
tend to favor the more highly structured and 
capitalized rail carriers, ‘heir permanent legal 
staffs are more capable of withstanding the 

extreme time and monetary expenses associated 

WEEN ddjudication within the Fcc". 

with respect to remedics if water carrier should win: 
nit 28 ali tie more frustrating to fight a lengthy 
case througithe ICC...which tends to be a hollow 
victory because the traffic opportunity wey be 

gone, much money has been expended and the precedent 
will not be used by the ICC to avoid another similar 
situation," (Relationship Inland Transportation 


Economics to Groat Lakes Volume, U. S. Depar 


of Commerce 


Administration, Contract No. 
1-35492, October, 1971, at p. S-4.) 
une ICC should hear, le. should also listen. The 
Great Lakes flect hes established low cost, satisfactory 


transportation service for the movement of grain to milling 


Plants in tho east. Under tlie Nerchant Marine Act L970, 


by an almost unanimous vote, the Congress and the President 
decided that’ the ever changing balance in national 
transportation system shoulda now give due regard to tne 
preservation, and upgrading, of t 3% - hakes walter carrier 
fleet and that railroad rate structures should nok undermine 
the development and growth of that flect. 

That is the National Wransportation Policy evanescent 
as it is. The ICC must regard it in acdministeri 
Interstate Commerce Act. 

Mie message’ is loud and clear: Do not Let the railroads 
qet away with cute and predatory practices whic’: will under - 
mine existing water carrier service on the Great Le >s and 
inhibit its growth. At least do not pormit such result 
without a close and careful examination of the implications 
of the proposed raid by the designated railroads. 

Suspond the tarire. 

Lf need be, we can be more deliberate during the period 
of such suspension in showing the Commission’ the evath 
and merit of our contentions that the proposed tarif£l is 
predatory, not consistent with*our National Transportation 


Policy and is therefore unlawful. 


Dated at Washington,D.C. this 23rd day of October, 
EDT 
Respectfully submitted, 


THE KINSHAN MARINE TRANSIT COMPAIY 


nl 


Federal Bar Building West 
LOLD WT Street, New. 
Washington,D.C. 20006 


Due Date: 


Certificate of Service 
I hereby certify that on this 23rd day of October, 1973, 
Ll served copies of the foregoing Protest and Petition for 
Suspension and Investigation upon Mr. M. M. Beyer, Manager, 
Comierce & Tariffs, Soo Line Railroad, Soo Line Building, 
Minneapolis, Minnesota; Mr. M. F. Coffman, Vice President, 
Erie Lackawanna Railway Company, Midland Building, Cleveland, 


Ohio 44115; Mr. Charles H. Clay, General Freight Tariff Manager, 


S00 Line Railroad, Soo Line Building, Minneapolis, Minnesota 


595440; and upon other persons known to be interested, by mailing 
the same, postage prepaid, in accordance with Rule 42(c) of the 


Commission's Gencral Rules of Practice. 
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County of Erie 


EDWARD V. REGAN 
COUNTY EXECUTIVE 


October 17, 1973 PHONE- 716-846-6525 
ot ’ 


The Interstate Commerce Commission 
Office of the Secretary 
Washington, D.c. 20423 


Q> : The Soo Line Freight Tariff 
<o? 543-8, 1,¢.¢. 7837 


Gentlemen: 


I understand you are investigating a proposed tariff 
by the Soo and Erie Lackawanna Railroads covering the shipment 
of grain from the Duluth - Superior and/or Minneapolis - St. 
Paul area to Martins Creek, Pennsylvania. The County of Erie is 
opposed to this tariff because it discriminates against the port 
of Buffalo and as a result of this would divert grain, which nor- 
mally flows through this area and is processed here, to another 
area. 


It is my understanding that the rate is discriminatory 
in that there is a higher charge for the shipment of such grain 
out of Buffalo during the winter season when the lakes are frozen 
than during the navigation season, and also that no provision is 
made for unit train rates from Buffalo to eastern points such as 
are being proposed in this case for other cities. There are other 
discriminatory aspects which I believe wil? be called to your 
attention py organizations more qualified to do so than I am. I 
do feel, however, that to put such a tariff into effect is not 
only unfair but would have a disastrous effect on the milling in- 
dustry in this area resulting in a substantial loss of jobs and 
all the hardships which this would entail. 


ERIE COUNTY EDWARD A. RATH OFFICE BUILOING. 95 FRANKLIN STREET, BUFFALO, N.Y. 14202 
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BEFORE. Thi 
'E COMMERC . 


Board No. 


* AND PETITION FOR SUSPENSI 


Effective Date: November 1, 1973 

Protested Items: Soo Line Freight Tariff 543-B, 
ICC 7837, including item Noe. 
85; 115, 125, 130, i132, 180, 145. 


General Mills, Inc. 
9200 Wayzata Blvd. 
Minneapolis, Minnesota 55440 


International Multifoods Corporation 
1200 Investors Building 
Minneapolis, Minnesota 55402 


Peavey Company 
760 Grain Exchange 
Minneapolis, Minnesota 55415 


The Pillsbury Company 
608 Second Avenue South 
Minneapolis, Minnesota 55402 


Standard Milling Company 
1009 Central Street 
Kansas City, Missouri 64105 


ADM Milling Company 
4550 West 109th Street 
Shawnee Mission, Kansas 66211 


Ross Industries, Inc. 
715 East 13th Street 
Wichita, Kansas 67201 


Protestants 


John F. Donelan 

John H. Caldwell 

John K. Maser III 
Due Date: Washington Building 
October 23, 1975 Washington, D. C. 20005 


Attorneys 


Background and History of Protested 
RACGS 45 6 kee ek ee ee 


Identity and Interest of these 
Protestants 


is THE PROTESTED RATE OF 72.25¢ PER 
CWT IS UNJUST AND UNREASONABLE, 
CONSTITUTES AN UNFAIR AND DES- 
TRUCTIVE COMPETITIVE PRACTICE, 
AND RESULTS IN A NEEDLESS, UNLAW- 
FUL DISST* ATION OF THE ERIE'S 
REVENUES IN VIOLATION OF SECTION 
1(5) and 15a(2) OF THE INTERSTATE 
COMMERCE ACT AND IN CONTRAVENTION 
Or THE NATIONAL TRANSPORTATION 
POUICY 6 6) 6 ee ee 


A. Allegations In 1I.&S. No. 8784 
By Respondents And ConAgra Have 
Been Contradicted By Subsequent 
POCCS 6 6 6 eek ek es 


The Protested Tariff Provisions 
Would Result In Unwarranted And 
Unlawful Dissipation Of The 

Revenues Of The Erie Lackawanna .. 


Use Of Outdated, Annually Incorrect 
Factors For Cross-Lake Charges And 
Buffalo Handling Charges Further 
Renders The Protested 72.25 Cent 
Rate A Destructive Competitive 
Practice Disruptive Of Existing 
Bates) ke ks 


Index Cont'd. 


Vi. 


THE PROTESTED RATE OF 72.25¢ PER 
CWT AS APPLICABLE FROM THE TWIN 
CITIES OF MINNEAPOLIS-ST. PAUL 
CONSTITUTES A DESTRUCTIVE CUM+ 
PETITIVE PRACTICE IN VIOLATION 

OF SECTION 15a(2) AND THE NA- 
IONAL TRANSPORTATION POLICY IN 
THAT THE PURPORTED WATER-RAIL 
ALTERNATIVE TRANSPORTATION TO 
MARTINS CREEK IS NOT AVAILABLE 
FROM THESE ORIGINS AND THE ORIGIN 
HANDLING CHARGES ON GRAIN ARE 
APPROXIMATELY TWO TO THREE TIMES 
GREATER AT DULUTH-SUPERIOR THAN 
AT THESE ORIGINS . <« 6 6 a0 ee 


THE PROTESTED TARIFF IS IN FUNDA- 
MENTAL VIOLATION OF SECTION 3(1) 
OF THE INTERSTATE COMMERCE ACT BY 
SUBJECTING THESE PROTESTANTS AND 
THEIR TRAFFIC TO UNDUE AND UNREA- 
SONABLE PREJUDICE AND DISADVANTAGE 
WHILE ACCORDING UNDUE AND UNREA- 
SONABLE PREFERENCE AND ADVANTAGE 
TO CONAGRA AND ITS TRAFFIC AT 
MARTINS CREEK . 6 s+ © © be ss 


THE PROTESTED TARIFF SCHEDULE 
RESULTS IN FLAGRANT VIOLATIONS 
OF SECTION 4(1) OF THE ACT... 


THE PROTESTED TARIFF PROVISIONS 
INVOLVED FLAGRANT VIOLATIONS OF 
SECTION 6G(1) OF THE ACT. ... 


CONCLUSION « « «© « « 
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Table l: 
Annual Contribution To Erie 
Table 2: 


Comparison Of The Rail Revenue Contribution 
Earned By the Erie-Lackawanna Railway In 
Transporting Wheat To Martins Creek, Pa. At 
The Present Rate From Buffalo And At the 
Proposed Unit Train Rates .....s.. 


Table 3: 


Comparison Of The Rail Revenue Contribution 
Earned By The Erie-Lackawanna Railway In 
Transporting Wheat To Martins Creek, Pa. At 
the Present Rate From Buffalo And At the 
Proposed Unit Train Rates . .. . . « . 
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Appendix A: 


Copy of letter dated August 29, 1973 from 
M.R. Coffman, Vice President, Erie-Lacka- 
wanna Railway Company to J.R. Scoggin, Vice 
President, Peavey Company. 


Appendix B: 


Application X-E-21-9418 before Western 
Trunk Line Committee, dated August 29, 1973. 


Appendix C: 


Verified statement of Eugene F. Bilz, Vice 
President, Gilbert J. Parr Associates, Inc. 
- Transportation Consultants, Washington, 
D.C. 


Appendix D: 


Copies of (1) letter.dated October 12, 
1973 from attorneys for Protestants To 
Honorable Robert L. Oswald, Secretary 
T1C.C.; (2) letter dated October 17, 
1973 from Secretary Oswald to attorneys 
for Protestants; and (3) letter dated 
October 19, 1973 from attorneys for 
Protestants to Honorable George M. 
Stafford, Chairman, £.C.C. 
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Supplement 240 to Tariff c/TN 245-I, 
Item 520-E. 


Appendix F; 


Map of Soo Line Railroad 


BEFORE THE 
INTERSTATE COMMERCE COMMISSION 


Suspension Board No. 
PROTEST AND PETITION FOR SUSPENSION AND INVESTIGATION 


Effective Date: November 1, 1973 

Protested Items: Soo Line Freight Tariff 543-B, 
ICC 7837, including Item Nos. 
85, 115,125, 230, 132, 140, 145. 


Come now General Milis, Inc., International Multi- 
foods Corporation, Peavey Company, The Pillsbury Company, 
Standard Milling Company, ADM Milling Company and Ross 
Industries, Inc. (hereafter referred to as protestants) 
and protest against and petition for suspension and inves- 
tigation of the tariff and tariff items set forth above, 
with a scheduled effective date of November 1, 1973. 

As will be demonstrated hereinafter, the protested tariff 
provisions are prima facie unlawful in several funda- 


mental respects. 


Background and History of Protested Rates 


By Soo Line Freight Tariff 543-B, ICC 7837, issued 
September 28 to be effective November 1, 1973, the Soo 
Line Railroad Company (hereafter referred to as the Soo) 


and the Erie Lackawanna Railway Company (hereafter referred 


i 


2. 


to as the Erie) have published joint and proportional 
unit train rates on wheat, in bulk, from Duluth, Min- 
neapolis, Minnesota Transfer, and St. Paul, Minnesota, 
and Superior, Wisconsin, to Martins Creek, Pennsylvania. 
The rate is tailored to apply only to Martins Creek, a 
destination served by the Erie and the site of a flour 
mill activated by ConAgra, Inc. (hereafter referred to 
as ConAgra) as of approximately March 1, 1973. The new 
proposed rates are applicable only on wheat, in bulk, 
in covered hopper cars with the capacity of 4,500 cubic 
feet or more. The rates require that the consignee, 
ConAgra, receive a minimum weight per shipment of 15, 


000 tons. Each shipment must consist of not 


mano, 00G0 for: 

“i proposed, allegedly 
tal On Stasi. A rate 

in Minnesota and Wisconsin 
,25¢ per cwl to be ap- 
through December 14, 
Lerminating on September 
the same origins at the 


cwl is proposed tu be applicable for 
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the 3 1/2 month period from December 15, 1973 through 
March 31, 1974. The minimum weight per car is 190,000 
pounds, and the tariff schedule allows 24 hours free 
time for loading and 36 hours free time for unloading 
with respect to each entire consecutive movement. 

The new rate arrangement is especially designed to 
assist ConAgra in its marketing efforts in the east. 
The tariff is a direct outgrowth of the prior unsuccessful 
efforts of these two railroad proponents to publish and 
make effective similar, unlawful unit train rates on 
wheat which were contained in Soo Line Freight Tariff 
543-A, ICC 7792, issued August 8, to be effective September 
16, 1972. This similar 1972 tariff proposal by the same 
railroads, on behalf of ConAgra, met with the vigorous 
protest by these protesting milling companies and approxi- 
mately 24 other affected parties. The 1972 unit train 
tariff was made the subject of an order of suspension 
and investigation by Division 2, entered and served 
September 15, 1972, in Docket No. I&S 8784, Wheat, Annual 
Volume Rate, Minn. and Wisc. to Martins Creek, Pa. 
Petitions were filed by both railroads and ConAgra 
seeking vacation of Division 2's suspension order, buy 
by order entered October 4, served October 18, 1972, 


Division 2 acting as an appellate division, denied the 


petitions and affirmed its order of investigation and 
suspension. 

Representatives of these protestants were advised 
by the Erie that the purpose of the new rate proposal 
is to improve its net Garnings from handling existing 
volumes of wheat the Erie now transports from Buffalo to 
Martins Creek on behalf of ConAgra. The Erie advised 
that the new rates would be constructed to " .. . equal 
the present water-rail costs available to the shipper 
today." See Appendix A hereto. The alleged justification 
advanced before the Western Trunk Line Committee was to 
publish rates to ". . . reflect existing transportation 
alternatives that are available today to move wheat 
from the Twin Cities and Head of the Lakes to Martins 
Creek, Pa." See Appendix B hereto. 

Prior to publication of the protested tariff, 
representatives of these protestants met with officials 
of the Soo and informally expressed basic objections 
to the proposed rates. While certain changes were made, 
as will be demonstrated in this protest, the basic 
elements of unlawfulness in the tariff provisions were 


neither removed nor cured. 


The protested rates are a direct outgrowth of I&S 
Docket No. 8784. Following suspension of those rates, 
the Soo and the Erie withdrew the proposal in its entirety 
by Supplement 3 to Soo Line Freight Tariff 543-A, ICC 
7792, effective November 17, 1972. 

Even before issuing notice of cancellation of 
the suspended rates in I&S Docket No. 8784, the Erie 
independently announced on October 19, 1972 a new, 
reduced 5-car rate on wheat applicable from Buffalo 
to Martins Creek. The rate was c_iginally published 
at the level of 37¢ per cwt and, through ex parte 
increases, is now 40¢ per cwt. 1/ The Buffalo five 
car rate became effective on November 24, 1972 and 


is being used extensively by ConAgra today. 


Identity and Interest of these Protestants 


The protested tariff schedule contains rates speci- 


fically designed to apply exclusively to ConAgra's new 


_i/ See Supplement 102 to Erie Freight Tariff 146, 
IcC 174, effective November 24, 1972. 


flour mill at Martins Creek, Pennsylvania, in operation 
since approximately March of 1973. This mill markets 
flour from hard wheat moving under the Erie S-car rate 
applicable between Buffalo and Martins Creek. ConAgra 
flour moves to important marketing areas in eastern 

New York, New Jersey, Deiaware and eastern Pennsylvania, 
an area long served by protestants operating mills at 
Buffalo, such as General Mills, International Multifoods, 
Peavey, Pillsbury and Standard Milling. ADM Milling 
Company (ADM) and Ross Industri.-, Inc. (Ross) also 
actively participate in this eastern flour market. ADM, 
among others, operates two flour mills at Minneapolis, 
one at Red Wing, Minnesota and at Des Moines, Iowa and 
one at Lincoln, Nebraska. Ross Industries, Inc. operates 
flour mills at Wichita, Wellington and Newton, Kansas. 
Concerning the eastern market, Buffalo mills provide 
substantial revenue to the Erie, the Penn Central and 

the Lehigh Valley through rail flour traffic handled by 
these railroads from Buffalo. Each of these railroads 

is in critical financial condition, a fact well known to 
the Commission. These three railroads are in the process 
of reorganization under Section 77 of the Bankruptcy Act. 
Another railroad heavily dependent upon the flour traffic 
of these protestants from the Buffalo mills is the Buffalo 


Creek Railroad, jointly leased and operated by the Erie 


at Bautfalo. The financial plight of 

he Lehigh Valley would be directly af- 
fected by ioss of important flour traffic to the Buffalo 
Creek Railroad. 

Protestants with milling facilities at Buffalo 
must continue to look to the Erie, the Penn Central, the 
Lehigh Valley, and the Buffalo Creek for dependable, 
reliable service in serving vital flour markets through- 
out the east. In turn, these railroads must look to 
the continued availability of important flour tonnage 
from Buffalo and from western gateways such as Chicago 
for absolutely essential revenues. All efforts must be 
made to avoid any further adverse financial impact on 
these carriers whose financial conditions is so pre- 
carious. Accordingly, the Commission should properly 
review the instant rate proposal with great care in 
terms of its potential for a disastrous impact on the 
rates and revenues of the Penn Central, the Erie, the 
Lehigh Valley and the Buffalo Creek. 

The protested tariff provision will, if permitted 
to become effective, result in prima facie unlawfulness 
under Sections 1(5), 3(1), 4(1), 6(1) and 15a(2) d£ 
the Interstate Commerce Act and under the National 
Transportation Policy. The protested tariff schedule 
should be suspended and made the subject of full 


investigation by this Commission. 


THE PROTESTED RATE OF 72.25¢ PER 
CWT IS UNJUST AND UNREASONABLE, 
CONSTITUTES AN UNFAIR AND DESTRUCT- 
IVE COMPETITIVE PRACTICE, AND 
RESULTS IN A NEEDLESS, UNLAWFUL, 
DISSIPATION OF THE ERIE'S REVENUES 
IN VIOLATION OF SECTION 1(5) AND 
15a(2) OF THE INTERSTATE COMMERCE 
ACT AND IN CONTRAVENTION OF THE 
NATICNAL TRANSPORTATION POLICY. 

The protested rate of 72.25¢ represents a net re- 
duction of 45.75¢ per cwt in the existing single car 
rates via Chicago. For 8 1/2 months of the year the 
proponent railroads have suggested a drastic rate re- 
duction favorable to ConAgra representing a decrease 
in the single car rates of 39%. But, even more sig- 
nificantly, the proposed reduction will seriously under- 
mine the Erie's net revenues. As we will demonstrate 
hereafter, the Erie will be placed in direct competition 


¢ 


with itself. 


Allegations In I.&S. No. 8784 By 
Respondents And ConAgra Have Been 


Contradicted By Subsequent Facts. 
Last year's efforts by the Erie and the Soo to 
publish an unlawfully preferential and unjust and un- 
reasonable unit train rate for ConAgra's exclusive 


benefit was thwarted by proper exercise of this 


Commission's power of su snsiecn anc investigation. 

Almost simulianecusly wita their withdrawal of the sus- 
pended 1972 unit train rate. the Erie Lackawanna pub- 
lished a 5-car rate tor the benefit of ConAgra from 
Buffalo to Martins Creek, effective November 24, i972. 2/ 
Under its 5-car cate from Buffalo, the Erie is under- 
stood to have nandliei and to be handling at least 

80% of ConAgra's wheat requirements. 3/ Under the new 
rate proposal, the Erie intends to shift the handling 

of wheat now being carried to Martins Creek from Buffalo, 
a distance approximately 300 short line rail miles, to 
handling from Chicago, a distance of over 900 short line 
rail miles. In effect, the Erie will be competing with 
itself for basically ths same volume of tonnage. 

The Erie justification for the rate (see Appendices A & B) 
indicates that the new rate has allegedly been constructed 
to match the existing, alternative ". . . water-rail costs 


available to the shipper today." As will be shown later 


in detail, the 72.25¢ rate is unjust and unreasonable 


_2/ The rate was originally published at the level of 
384 per cwt, a 17¢ per cwt reduction over the then 
available single car rates to Martins Creek. Sup- 
plement 100 to Erie Lackawanna Tariff 146, ICC 174, 
effective Nov. 24, 1972. Through Ex Parte increases, 
the rate is now at the level of 40¢. 


This fact was confirmed by information provided one 
of protestant's representatives by Mr. Warren Barber, 
Assistant Vice President, Marketing and Pricing of 
the Erie on August 16, 1973. This approximate per- 
centage has also been confirmed by protestants 
through independent sources. 


and results : ; ly nee «es dissipation in the 
Erie's revemics. It violates both the principle of 
rate making in Section l5a and is a resulting des- 
tructive competitive practice violative of the National 
Transportation Poiicy. 

Extremely pertinent to the new proposal was the 
position taken by the Erie, the Soo and ConAgra in 
support of the unit train rates suspended in I&S No. 
8784. These identical railroad proponents and their 
supporting shipper, ConAgra, argued both vigorously and 
repeatedly to this Commission that if the 1972 unit 
train rates were suspended, wheat traffic moving to 
Martins Creek would be lost irretrievably and irrevocably 
to water-private truck movement. The basic thrust of 
the defense of the 1972 rates by both the railroads 
and ConAgra was that suspension would determine whether 
ConAgra would commit either to water-private truck or 
to rail exclusively. This, so ConAgra claimed, was 
necessitated by the need promptly to make a commitment 
to rail movement or water-private truck. The exclusive 
choice was, according to ConAgra, to be determined 


conclusively by the Suspension Board. ConAcra pointed 


out in its reply to protest: 


otested are not 
fective, ConAgra 
Oswego, New 
thereby elimin- 
hk the Martins 
el oe a aS 
wheat to its 
y mill via water-truck 
tion in time to begin pro- 
next year when its mill 
pleted it wil: have to 
crailers and commit itself 


Leasiny Company for trucks within 

the immediate future. Thus, if the 
proposed .cte is suspended ConAgra 
will have to protect its Sandts Eddy 
investment by commiting itself to 
water-truck movement for at least 
four vears. That being the case, the 
ultimate disposition of the lawfulness 
of the proposed rate will become 
completely academic since ConAgra 
will no longer be in a position to 
use it." (ConAgra Reply to Petitions 
for Suspension, Suspension Docket 

No. 57287, pp. 5-6.) 


Time and again, in attempting to support the 1972 
unit train rates, the theme was struck that suspension 
would inevitably result in ConAgra's exclusive use of 
water-private truck transportation via Oswego to Sandts 
Eddy. (See ConAgra Reply to Petitions for Suspension, 
Suspension Docket No. 57287, pp. 8, 10-11, 13, 24, 25.) 

Indeed, ConAgra adamantly maintained in that pro- 


ceeding: 


4 St « be resolved in 
sang is whetner the rail 
ts will move this profitable 
1 neegageac traffic or whether, 
Ativesy, it wil. be irrevocably 
syulated water-truck move- 
Agra is forced to purchase 


Cer 
and make a long-term tractor 
arcangement with Ruan Leasing 


" / 


ae 


Tiye a + ee 
mtn she Se av 24) 


the Soo made the same contention 


In the railroads' Reply to Protest, they pointed o1 


". ». .selection of the transportation 
or mode or modes to be used will be 
decided with finality in favor of the 
exempt water-private truck operation 

if the Commission suspends the Duluth- 
Martins Creek unit train rate." (Res- 
pondents' Reply to Protest and Petitions 
for Suspension, Suspension Docket No. 
57287, p. 2, emphasis in original) 


The Soo and the Erie echoed ConAgra in arguing that the 
choice of transportation mode would be an exclusive one, 
either all-rail or water-private truck. According to 
the railroad respondents, ConAgra was about to enter a 
minimum four year lease agreement with Ruan Leasing 
Company, “. . . the material terme of which have already 
been negotiated by those parties." (Ibid at 15) The 
Erie and the Soo further urged: 

"If the proposed rate is suspended 

100% of ConAgra's wheat requirements 

to Sandts Eddy will move by unregu- 


lated water carriers and by private 
trucks.” (ibid at 15) 


The same arguments were edvanced with even greater 
fervor in the peticici.s to vacace filed by ConAgra and 
the responden:s 2.2 215 Ocche= No. 6784. Contending 
that there was no Ct..exr ve 1=tic alternative available, 
ConAgra arguec thec if t2e vrsclcsed rate was suspended, 


it would have no Cee ice but <s: 
H - smmediately enter into a long 
term lease agreement for tractors, 
make a substantial investment in the 
purchase or trailers, and hire addi- 
tional competent, experienced drivers 
with the assurance of continuous em- 
ployment in order to be able to begin 
to transport wheat tc Sandts Eddy by 
exempt water-truck movement. This is 
a fact which is beycnd serious dispute. 
ConAgra has already imade a multi-million 
dollar investment in its facility and 
fully intends to employ it economically. 
The only economically feasible alterna- 
tive to the proposed rail rate is un- 
regulated water-truck movement which 
requires a long term lease commitment 
and equipment investment which, once 
made, will preclude use of the proposed 
rate." (ConAgra Petition for Expedited 
Reconsideration, I&S No. 8784, p. 3; 
first emphasis in original; second empha- 
sis added; see also pp. 4-6). 


The above assertions by ConAgra and the railroad 
respondents in I&S No. 8784 have simply never material- 


ized. The vaunted, exclusive use of water-private 


truck movement of ConAgra wheat via Oswego did not occur. 
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Petitions for reconsideration of ConAgra, the 
Erie and the Soo were fiied on September 19, 1972 and 
denied by Division 2, acting in an appellate capacity, 
on October 18, 1972. Effective November 17, 1972, the 
Erie and the Soo withdrew ane cancelled the unit train 


rates suspended in I&S Docket No. 8784. However, 


prior to cancelling the unit train rates, the Erie took 


independent action in announcing in October, effective 
November 24, 1972, the multiple car rates from Buffalo 
to Martins Creek pursuant to which the Erie is now 
handling at least 80% of ConAgra's wheat movements. 

It was also this rate which the Erie and the Soo have 
used as a competitive factor in constructing the 12.25¢ 
rate here at issue. 

Any proper evaluation of justifications now advanced 
by the Erie and the Soo and ConAgra for this new unit 
train rate proposai must take into account the wholly 
inaccurate predictions advanced by these parties in I&S 


Docket No. 8784. 


B. The Protested Tariff Provisions 
Would Result In Unwarranted And 
Unlawful Dissipation Of The 
Revenues Of The Erie Lackawanna. 


The Erie has claimed that the protested rates are 


designed to "produce additional net income" and to 


15. 


"maximize its earnings" through handling "trainloads of 
wheat through our longhaul connections into Martins 
Creek" aS %pposed tc handling “ConAgra wheat in any 
other manner" see Appendix A hereto. This improvement 
in the Erie's net income is purportedly based on new rates 
pegged by the Erie to existing water-rail costs for the pre- 
ponderance of the year. The Erie already handles the 
water-rail traffic for which the 72.25¢ rate is proposed. 
Accordingly, we note at the outset that the Erie is 
seriously jeopardizing its financial condition by rate 
action which puts it in competition with itself. 

Mr. Eugene Bifz, a highly qualified, nationally 
recognized Transportation Cost Consultant was retained 
by these protestants to determine the financial impact 
of these new rates. 4 / Mr. Bilz has made a 
detailed study of the Erie's revenues and costs from 
Operations under the proposed rates compared to reve- 
nues and costs under the Erie's five-car rate from 


Buffalo, presently utilized by ConAgra. aad 


analysis demonstrates that the new propc. * nust be 


_4/ Mr. Bilz previously submitted a Verified Statement 
in I&S Docket No. 8784. 


\ 


suspended because it involves needless, unlawful dissi- 


pation of revenues by the Erie. 

Under the Erie's five car rate from Buffalo to 
Martins Creek, the Erie now enjoys a revenue contribu- 
tion (excess of revenue over variable costs) of 23.8 
cents on present movements it transports to Martins 
Creek. Under the protested 72.25¢ rate, at which the 
predominant amount if not all of ConAgra's wheat tonnage 
will move, the Erie stands to earn a contribution from 
16.7 to 20.3 cents on proposed movements in railroad 
owned cars and 15.6 to 19.2 cents on proposed movements 
in shipper cars. The Erie will suffer a revenue dimi- 
nution from 3.5 to 8.2 cents per cwt. at the protested 
rate of 72.25 cents compared to the present Buffalo rail 
rate. Based on known information as to Erie rail move- 
ments to Martins Creek and ConAgra's capacity at that 
mill, Mr. Bilz calculated annual diminution in contribu- 
tion for the Erie as follows in Table No. l. 

Table No. l 
Annual Contribution To Erie 

Buffalo Five Car Rate: $491,232 
Protested 72.25 Cent Rate 

With Use of Railroad- 

Owned Cars: $344,688 - $418,992 
Protested 72.25 Cent Rate 

With Use Of Shipper Cars: $321,984 - $396,288 
Diminution In Contribution: $ 72,240*- $169,248** 
Source: Table 1, Sheet 1, Appendix B (Bilz Verified 

Statement.) 


Based on 65% Division. 
Based on 60% Division. 


Annual use h cent protested rate will 
result ih the Erie earnin rom $72,240 to $169,248 
jess than what it presently earns under its five car 
rate applicabie from Buffalo to Martins Creek. A 
detailed statement of this serious diminution in Erie 


net revenue is set out in Table Wo. 2 below. 


TABLE 2 


COMPARISON OF THE RAIL REVENUE CONTRIBUTION EARNED BY THE ERILE~LACKAWANNA 
RAILWAY IN TRANSPORTING WHEAT TO MARTINS CREEK, PA. AT THE PRESENT RATE 
FROM BUFFALO AND AT THE PROPOSED UNIT TRAIN RATES, 


Movements at 

Present 5-Car Movements at Proposed Unit Train 

Rate From Rate to Martins Creek, Pa. 

Buffalo to In Soo Line Cars In Shipper Cars 

_No. ae ih Ge Si Martins Creek 607% Division 65% Division 60% Division 65% Division 
Q) (2) é)) (4) (3) (6) 

Revenue Per Cwt. 40.0¢ 43.45 47.0¢ 43.4 47.0¢ 
Variable Cost Per Cwt. 16.2 26.7 26.7 27.8 27.8 
Revenue Contribution Per Cwt. (L.1 — L.2) 23.8 16.7 20.3 15.6 19.2 


Annual Volume of Wheat to Martins Creek 
Total Cwt. 2 2,580,000 2,580,000 2,580,000 2,580,000 2,580,000 
Cwt. Transported by Rail (L.4 xX 80%) 3/ 2,064, 006 2,064,000 2,064,000 2,064,000 2,064, 000 
Total Revenue Contribution (L.3 X L.5) $ 491,232 $ 344,688 $ 418,992 $ 321,984 $ 396,288 


Reduction of Rev.Contrib.at Proposed Rates xxx 146,544 72,240 los, 248 94,9464 


Source: Tables 2 and 3 hereto. 


1/ Based on proposed through rate of 72.25¢ applicable during period from 
April 1 through December 14. Revenue per cwt. in columns (3) and (4) 
is computed on basis of estimated division of 60% and 65% to the Erie-- 
Lackawanna. 


2/ Rail respondents reply to protests in Suspension No. 57267 (1.68. 8784) 
stated that annual grind of wheat at Martins Creek would be 129,000 tons 
based on a normal 6 day work week. (129,000 x 20 = 2,580,000 cwt.) 


3/ See Statement for source. 


Source: Appendix C, Table No. 1, Sheet 1 (Bilz Verified Statement) 


Source: Table 1, Sheet 1, Appendix C (Bilz Verified 
Statement.) 


This analysis of reduction in the net income of 
the Frie is conservative. is based on a factor of 
80 percent rail Martins Creek. To the extent the 
Erie is handling a greater portion of ConAgra wheat, 
the reduction in contribution shown in Tables 1 and 
2, supra, would be jen gre . (See Appendix C, p. 

6) 

ConAgra can be expected to utilize the 72.25 cent 
rate to the fullest possible extent. Tne 88 cent rate, 
15.75 cents higher, would be used on a minimal basis, 
af at ail; (Appendix C, pp. 6-8) ConAgra has storage 
Capacity at Martins Creek equivalent to approximately 
58 percent of its annual wheat requirements. 

Mr. Bilz' analysis takes into account the possi- 
bility of limitec use of the higher 88 cent rate. 
Revenue contribution was determined based on 90 percent 
of the annual tonnage moving at the 72.25 cent rate 
and 10 percent moving at the 88 cent rate. A 10 percent 
factor gives ample recognition to any tonnage which 
might be moved at the 88 cent rate. 

Under these circumstances, the annual contri- 
bution to the Erie would be from $51,187 to $149,846 
less than the contribution earned under the present 


rates. This is shown in the following Table No. 3. 


TABLE 3 


COMPARISON OF THE RAIL REVENUE CONTRIBUTION EARNED BY THE ERIE-LACKAWANNA 
RAILWAY IN TRANSPORTING WHEAT TO MARTINS CREEK, PA. AT THE PRESENT RATE 
FROM BUFFALO AND AT THE PROPOSED UNIT TRAIN RATES. 


Unit Train Movements Unit Train Movements 
In Shipper Cars at In R.R. Owned Cars 


Proposed Rates TOTAL Proposed Rates TOTAL 
a. £20 a jeies 88¢ (Col .2+€o1.3) 72.25¢ 88¢ (Col. 5+Col. 6) 
Q) (2) (3) (4) (5) (6) (7) 


Cwt. Transported Annually By Rail 1/ 1,857,600 206,400 2,064,000 1,857,600 206,400 2,064,000 
Movements at Proposed Rates 
Eric-Lackawanna Division-60% 
Revenue Per Cwt. sr 43.46 §2.8¢ XXX 43.4¢ 52.8¢ RXX 
Variable Cost Per Cwt. 26.7 26.7 XXX 4 a7. OX 
Revenue Contribution Per Cwt. 16.7 26.1 2 . 25.0 XxX 
Annual Contribution (L.1 X L.4) $ 310,219 § 53,870 § 364,089 $ 51,600 $ 341,386 
Erie-Lackawanna Division-65¢ 
Revenue Per Cwt. 47.0 57.2 xxx ‘ ‘ xxx 
Variable Cost Per Cwt. 26.7 26.7 xxx « . XXX 
Revenuc Contribution Per Cwt. 20.3 30.5 XxX . . XXX 
Annual Contribution (L.1 xX L.8) $ 377,093 § 62,952 § 440,045 $ 417,341 


Movements at Present Rates 
Revenue Per Cwt. 40.0¢ 40.0¢ 

Revenue Contribution Per Cwt. 

Annual Contribution (L.1 X L.12) 


23.8 23.8 
$ 491.232 $ 491,232 


XXX 

Variable Cost Per Cwt. XXX 16.2 16.2 
XXX 
XX 


Reduction of Rev. Contribution et Proposed Rates 
Based on 60% Division (L.13 — L.5) $ 127,143 $ 149,846 
bi " 65% 4d (1.13 — £.9) 51,187 73,891 


Source: Tables 2 and 3 hereto. 

1/ Based on aseumption that 90% of tonnage will move at the 72.25¢ rate applicable 
from April 1 to December 14 and 10% will move at the 88¢ rate applicable from 
December 15 to March 30. 


Source: Appendix C, Table No. 1, Sheet (Bilz Verified Statement) 


As seen from Table No. 3, supra, serious diminution 
in contribution to net revenue occurs for the Erie based 
on 90 percent use o he pr .25 cent rate and 
10 percent use or the 8&8 cent rate. 

Mr. Bilz' analysis is both conservative and real- 
istic. Predominant use of the protested 72.25 cent rate 
will result in a substantial diminution in the Erie's 
net income. The Erie will be dissipating needed revenue 
by competing against itself for traffic it now handles 
under its five car rate from Buffalo to Martins Creek. 
Contrary to the Erie's alleged justification, the new 
rate proposal will, if effective, not improve or "maxi- 
mize" the Erie's net earnings but will substantially 
reduce them. (See Appendix A) 

Accordingly, in publishing the protested rates, 
allegedly based on alternative water-rail and all-rail 
movement, the Erie is unlawfully dissipating its reve- 
nues in violation of Sections 1(5) and 15a(2) of the 
Act. | 

The Commission has an affirmative duty to deter- 
mine the effect of the proposed rates on the financially 
precarious Erie, which is at this moment enmeshed in 
bankruptcy. That affirmative regulatory duty extends 
to protecting shippers such as these protestants who 


rely upon the Erie for service. 


en 


The effect of the proposed rates on a carrier's 
financial condition is a matter which the Commission 
is obliged to weigh carefully under the principles of 
Sections i(5) and 15a(2) of the Act. Gasoline From San 
Francisco Bay Points To Ogden, Utan, 1968 1.C.C. 683, 
697 (1934); Barton Auto Co. v. Ann Arbor 8. Co., 234 
1.C.C. 775, 787 (1939); All Freight to Pacific Coast, 
238 I.C.C. 327, 332 (1940); Alden Coal Co. v. Central 
R. Co. Of New Jersey, 256 1.C.C. 401, 419 (1943) 

Moreover, in determining just and reasonable 
rates, consideration of the needs of the carrier 
for sufficient revenues to enable the carrier to 
provide adequate and efficient transportation service 
requires the Commission to weigh indirect as well as 
direct consequences of its findings. This includes 
an evaluation of the likely disruption «> the present 
rate structure in the region involved. See North 
Carolina Corp. Comm. v. Akron, Co. & Y. Ry. Co, 213 
1.C.C. 259, 284 (1935); New Automobiles’ in Interstate 
Commerce, 259 1.C.C. 475, 534 (1945). 

in tractors - 7. LL. & We. T. L. Territories fo &s. WwW. 
SW. Tt. kb. Territories, 319 1.C.C. 758 (1963), Division 


2 disapproved proposed Plan III TOFC rates on the ground 


Ze> 


that the proposal involved a serious threat of reduction 


in revenues produced by existing rates. Division 2 


emphasized: 


"In considering what constitutes a 
reasonable minimum rate, one of 

the criteria referred to in New 
Autumobiles in Interstate Commerce, 
Supra page 534 [259 1.C.C. 475], 
was ‘whether the carrier would be 
Letter off from a net-revenue 
standpoint with it than without 
it. 


"The critical need of the railroads 
for revenue is so well known that 
it requires no discussion... 
the establishment of lower rates 
where there is no indication of a 
prospective net.gain to the carriers 
results only in needless dissipa- 
tion of revenues, and an accompany- 
ing unwarranted increase in the 
burden on other traffic . . ." 
(Ibid at 765) 


In finally condemning the reduced rate proposal, the 
Division made findinys which are particularly relevant 


herein. Division 2 concluded: 


"While the evidence presented is 
lacking in other respects, it shows 
clearly that the respondents are 
now obtaining the great bulk of 
the shipper's traffic from Detroit 
to the specified destinations, and 
that the volume moving, or likely 
to move, in private carriage, which 
is relied upon to justify the pro- 
posed rates, is insignificant. Con- 
sidering the lack of evidence of 
competitive need, and the serious 


threat of reduction in the reve- 

nues produced by the existing 

rates, we conclude that the pro- 

posed rates are net shown to be 

just and reasonable." (Ibid at 

766) 

A reduction in a carrier proponent's net revenue 
is cause in itself for disapproval of a rate proposal 
under Sections 1(5) and 154(2). See Phosphate Rock, 
POints in Florida to Virginia, 313 1.¢.C. 495, $01 (15961). 
Recently, in a strong initial decision in I&S 

Docket No. 8777, Freight All Kinds, Between Illinois 
& New Jersey, Administrative Law Judge R. J. Mittelbronn 
concluded that reduced rates on freight-all-kinds tratrtic, 
based on a fixed multi-trailer minimum, had not been 
shown to be just and reasonable because of the absence 
of a fundamental ". . . showing that the carriers will 
be better off net revenue-wise." I&S Docket No. 8777, 
Freight All Kinds, Between Illinois & New Jersey, 
Initial Decision, Administrative Law Judge R. J. Mittel- 
bronn, served August 27, 1973, Sheet 17. Judge Mittel- 
bronn concluded that the railroad proponents had failed 
utterly to sustain their statutory burden of proof in 
the absence of probative, substantial evidence that the 
reduced rates would improve the carriers' financial 


condition. One carrier proponent had argued that such 


matters were for carriers' "managerial discretion". 
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In language fis.. 14,~cOpriate herein, Judge Mittelbronn 


pointed out: 


‘Ss 4 di. wi~hout 
rting ev 
For too iong 

nas relied on 
discretion of the 

in matters of 
a the result has 
5 gailrjiad financial deterior- 
ion to the point of discontine- 
3 rail service to major segments 
the nat:on in the eastern half 
the country.” (Ibid at Sheet 18) 


act, ant 
pe 


This Commissicn can be expected to be keenly 
sensitive to any rate action by the Erie which further 
endangers its already precarious financial condition. 
In that connection, protestants here will send, as 
they did in I&S Docket No. 8784, a copy of this 
Protest and Petition for Suspension and Investigation 
to Honorable Rubert D. Krupansky, United States 
District Judge sitting in the U.S. District Court 
for the Northern District of Ohio, Eastern Division, 
at Cleveland. {fn the view of these protestants, 
Jadqe Krupansky, as presiding Judge in the Erie 
Lackawanna Bankruptcy case, should be informed of 
the highly adverse economic impact of the Erie's 


rate action here subject of protest. 


. 


inswer to the unlawfulness 
new traffic will be 
oposal must meet the 
Interstate Commerce Act 
of both proposing railroads. Even 
more importantiy, the financial conditions of the Soo 
and the Erie are notably dissimilar. During the 12 
months ending June 30, 1973, the Erie Lackawanna reported 
a loss of $7.2 million in net railway operating income 
and no return on investment. The Soo Line, on the other 
hand, for the sane period, reported net railway operating 
income of $15.1 million and a rate of return of 5.64 
percent. The Commission clearly should not allow a rate 


proposal to become effective which results in subsidization 


by the bankrupt Erie of the prosperous Soo. 


Furthermore, in the experience of these protes- 
tants, the Soo has encountered, and can be expected 
to continue to encounter, severe problems in meeting 
grain shippers' rail transportation needs. These 
problems became extremely acute during the summer of 
1973 and resulted in the Soo's being unable to handle 


existing wheat traffic from country points to Duluth 


for movement beyorda hb jater. The Soo's inabilities 
in this regerd arcse, it: the,e protestants' experience, 
from equipment shortage s well as deficiencies in 
power and crews. {t tne Soo is unable to handle 
existing wheat tracfic, it will be in no 
position to handjic aided traffic under the new, pro- 
tested unit tiain rates. These protestants sought 
to obtain official records of shortages in Soo Line 
August, 1972 to present. Such 
records are in the possession of the Commission's 
Staff. . request for access to the records was 
denied on the alleged ground such information is con- 


fidentiai. See Appendix D hereto. 5 / 


Use Of Outdated, Annually Incorrect 
Factors For Cross-Lake Charges And 
Buffalo Handling Charges Further 
Renders The Protested 72.25 Cent 
Rate A Destructive Competitive 
Practice Disruptive Of Existing 
Rates. 


Further demonstration of the destructive compeci- 
tive practice involved in the protested 72.25 cent rate 


is the built-in advantage afforded ConAgra as a 


result of the tariff's seasonal application. The 


Protestants have pending an appeal to the Chairman 
on the denial of their request by the Secretary of 
the Commission. As of this writing, no official 
action has been taken on the appeal. 


Pa 


claimed basis of the 72.25 cent rate is to meet alter- 
native water-rail transportation via Buffalo. However, 
each year ConAgra will have available a rail rate 

for the following year based on an outdated, unreliable 
Water factor. As of September 15, 1974, (the present 
expiration date in the tariff) ConAgra will be 

afforded a new rate for the 1975 navigation season 
(April 1, 1975 - December 15, 1975) based on 1974 
cross-lake charges. It is a fact, recognized by 
ConAgra in I&S No. 8784, that the cross-lake charges 
trend upward each year. 6 / The inevitable result is 
that the protested rail rate will be annually under- 
stated. This produces unfair advantage to ConAgra and 
flagrantly contradicts the purported justification for 
the new proposa? - to meet the existing water-rail 
alternative. This practice exacerbates the destructive 


competitive impact of the protested rate in terms re- 


sultant pressure on the Penn Central and the Lehigh 
Valley to lower flour rates from Buffalo to the same 


eastern markets served by ConAgra from Martins Creek. Ly 


6 / See Exhibit 5 to ConAgra Reply to Protests, 1&S 
No. 8784. 


7 _/ ConAgra markets its flour by private truck. 
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Protestants asked the proponent railroads to 
cure this aspect of unlawfulness by terminating the 
rate annually on April 15. The raiiroads refused 
to do so. Lake charges for the next season could 
be determined prior to April 15. Expiration as of 
April 15 would have permitted construction of a new 
rail rate based on realistic alternative water-rail 
charges applicable during the period of that rail 
rate. 

Another factor in construction of the proposed 
72.25 cent rate is an assumed transfer cost of 5 
cents per cwt. at Buffalo in connection with the 
water-rail alternative. That charge could well 
increase annually, rendering the all-rail rate both 
obsolete and further understated. 

As shown above, the protested rate proposal con- 
stitutes a needless, unlawful dissipation of the 
Erie's revenues, in violation of Sections 1(5) and 


15a(2) of the Act. It also constitutes a destructive, 


predatory competitive practice violative of the Na- 


tional Transportation Policy. Such prima facie unlaw- 


fulness requires suspension and investigation by this 


Commission. 


uD RATE OF 72.25¢ PER 
CABLE PROM THE TWIN 
WIN LIS-ST.) PAUL 
f., DESTRUCTIVE COM— 
PRACTICE IN. \VLOLATION 
PION L5ai2) AND THE NAT= 
TRANSPORTATION POLICY IN 
iA | DHE PURPORTED WATER-RAIL 
IRNATIVE TRANSPORTATION TO 
NS CREEK IS NOT AVAILABLE 
: “THLE ORIGINS AND THE ORIGIN 
HANDLING CHARGES ON GRAIN ARE 
APPROXIMATELY TWO TO THREE TIMES 
GREATER At DULUTH-SUPERIOR THAN 
AT. THESE ORIGINS: 
The purported justification for the protested 
rate is to meet existing water-rail transportation 
alternatives available to ConAgra. See Appendices A and 
B. This assumed justification presupposes that wheat can 
and/or does move freely from the proposed origins at the 
same costs via water-raii to Martins Creek. This assump- 
tion is totally fallacious. There simply is no realistic 
alternative water-rail movement from the Twin Cities, 
Minneapolis and/or St. Paul, to Martins Creek. In terms 
of the purported justification of the Soo and the Erie 
there is no basis for extending the proposed rates to 
the Twin Cities. Minneapolis and St. Paul are not Great 
Lakes ports and should have been excluded as origins, 


as these protestants stressed to the Soo and the Erie 


during preliminary negotiations. The concept of water 


economics has no application whatsoever from Minneapolis- 
St. Paul . 

There is no water-rail (i.e. lake-rail) alternative 
from Minneapolis-St. Paul to Martins Creek. The only 
realistic benchmark must be predicated on all-rail service 
from Minneapolis-St. Paul to Martins Creek, regardless 
of the season of the year. By their own calculations 
the comparable all-rail benchmark is 88¢ per cwt.* 

Moreover, handling costs to transfer grain are 
vastly dissimilar at Duluth as opposed to the Twin Cities. 
These protestants are actively involved on a daily basis 
in the purchasing and merchandising of grain at both 
Duluth and the Twin Cities. The handling charges for 
transfer of grain from elevator to rail cars at Minnea- 
polis or St. Paul range from approximately 11.7 to 12.5¢ 
per cwt. Charges at Duluth-Superior for the same transfer 
service whether to rail car or lake vessel are two to 
three times as great, ranging from 25¢ to 42¢ per cwt. 
Even assuming, without conceding, there was any basis 
for extending a rate predicated on water-rail alternatives 
to Minneapolis-St. Paul, the protested 72.25¢ rate from 


the Twin Cities is substantially understated by its failure 


43¢ Minneapolis to Buffalo; 5¢ transfer; 40¢ Buffalo 
to Martins Creek. 


| 


superior handling 
mills are unfairly handi- 
capped and unduly prejudiced by the protested rate 
he higher Duluth-Superior handling 
/i gation season when their 
Buffalo mills rely substantially on wheat moving via 
lake carriage from Duluth-Superior. ConAgra, however, 
wiil be unduly preferred since it can draw wheat under 
a substantially lower transportation cost via all rail 
frcm Minneapolis. Clearly, there is no basis for 
applying the protested 72.25¢ rate from Minneapolis. 
That the rate has been extended without any justification 
to Minneapolis-St. Paul is further proof that the Erie 
and the Soo are engaged in predatory, destructive rate 


practices injurious to other eastern railroads such as 


the Penn Central, the Lehigh Valley, the Buffalo Creek, 
as well as the Erie. 

Extension of the protested 72.25¢ rate to Minneapolis 
aS an origin also severely injures protestant ADM. ADM 
Operates a flour mill at Minneapolis which competes 
traditionally in serving the affected Eastern market 


territory here involved. ADM's Minneapolis mill grinds 


the same type of wheat used by ConAgra at Martins Creek. 
ConAgra markets its flour by private truck to important 
eastern destinaticns such as New York and Philadelphia. 
ADM is seriously disadvantaged by the protested 72.25¢ 
rate which allows ConAgra to move wheat by rail from 
Minneapolis to Martins Creek as though the costs and 
conditions were the same there as at Duluth-Superior. 
As previously emphasized, origin costs and transport- 
ation conditions at these points are radically different. 
Availability of the 72.25¢ rate from Minneapolis would 
enable ConAgra to reach eastern markets at a substantial 
advantage in transportation costs. 

The rail rate on flour from Minneapolis to New 
York City, for example, is $1.20 per cwt. Deduction of 
the protested rate of 72.25¢ per cwt and the 2¢ per cwt 
truck transfer cost from Martins Creek to the mill site 
leaves a difference of 45.75¢ per cwt., available for 
moving the flour from ConAgra's mill site to destination. 
ConAgra's cost for trucking the flour the distance Of 
86 miles from ConAgra's mill site to New York City is 
substantially less than the above 45.75¢ per cwt dif- 
ferential. Over and above this, of course, ADM would be 


confronted with the additional handicap of 16¢ per cwt 


covering transfer from rail car to truck and local truck 
delivery on shipments to the many bakeries, requiring 
or strongly preferring truck delivery. Under the protested 
rate ConAgra would be similarly advantaged in reaching 
other eastern markets such as Philadelphia (43.75¢ 
differential to truck 62 miles), Wilmington, Del. (43.75¢ 
differential to truck 89 miles) and Patterson, N.J. 
(45.73¢ differential to truck 66 miles). It is 
no answer to such advantages conferred under the specialized, 
protested rate to contend that some bakeries are located 
on rail sidings. Even rail served bakeries prefer truck 
delivery if available. 

Clearly, ~> legitimate basis exists for extending 
the 72.25 cent rate to Minneapolis/St. Paul and to do so 
results in further violations of Section 15a(2) and the 


National Transportation Policy. 


THE PROTESTED TARIFF IS IN FUNDAMENTAL 
VIOLATION OF SECTION 3(1) OF THE INTER- 
STATE COMMERCE ACT BY SUBJECTING THESE 
PROTESTANTS AND THEIR TRAFFIC TO UNDUE 

AND UNREASONABLE PREJUDICE AND DISADVANTAGE 
WHILE ACCORDING UNDUE AND UNREASONABLE 
PREFERENCE AND ADVANTAGE TO CONAGRA AND 

LTS. TRAFFIC AT MARTINS) CREEK. 

It is a truism of federal transportation law that 
it is not the prerogative of the railroads to determine 
which shippers shall supply particular markets. Put 
another way, the railroads do not have the right to 
", . « £ix limitations on commerce." See D. A. Stickell 
& SONS, Inc. ‘Vv. Alton BR. Co., (255 2ve.C. 333 at: 337% One 
of the inevitable consequences flowing from disregard of 
the foregoing principle is violation of Section 3(1) of 


the Interstate Commerce Act and its prohibitions against 


undue and unreasonable preference or prejudice. 


In Stanislaus County, California v. U.S., 193 F. 


Supp. 145, at 148 the court stated the matter in emphatic 


terms, as follows: 


os. = SO 18 @ Matter of right, net of 
grace by the railroads, that regions 
and shippers shall not be prejudiced 
or their competitors preferred. .." 


To the same effect see Citizens Gas & Coke Utility v. 
Chicago & N.W. Ry. Co., 314 T.C.C.. 266, 274; Fargo Chamber 


of Commerce vi Akron, C.6Y) BR. Col, 306 2.C.C. 407, 412. 
It is the position of these protestants that one of the 
most fundamental vices in the protested tariff is the 
fact that, if permitted to become effective, it would 
produce undue and unreasonable preference and prejudice 
contrary to Section 3(1) of the Act. 

The substance of the matter, of course, is that 
ConAgra out of its flour mill at Martins Creek [Sandts 
Eddy] is aggressively competing in the important Eastern 
Market Territory with the flour millers located at Buffalo, 
at Minneapolis, and the mid-continent area of Kansas and 
Missouri. All of these flour millers, protestants herein, 
endeavoring to remain in the Eastern Market Territory, are 
dependent to a substantial degree upon the Erie Lackawanna, 
a major eastern railroad. This is true whether the Erie 
Lackawanna is functioning as a single line carrier or an 
essential connecting line. The destination of New York City 
and its environs is a typical case in point. 

Utilizing the classical transportation standard, the 
flagrancy of the undue preference and prejudice being indulged 
in by the Erie Lackawanna is at once apparent. 

In Appendix C hereto, Mr. Bilz has treated the matter 


of the division of the protested joint rate as between the 


Erie Lackwanna and the Sou Line. That discussion need 
not be repeated here. ‘ihe shor+ line rail distance 
from Buffalo to “lartin ‘reek Aappruximates 350 short 
line rail miles. "The scomverable distance for the move- 
ment of wheat via the trie Lackawanna from Chicago to 
Martins Creek approximates 900 snort line rail miles. 
Under the presenti’ applicable ifr the rate on wheat 
from Buffalo to Martins Creek is 40 cents per cwt. By 
way of shocking contrast, tui the hauling of wheat under 
the protested rate from Chicago to Martins Creek the Erie 
Lackawanna would be receiving 43.4 or 47¢ per cwt.!* Such 
variations compared to the existing 40 cent rate are 
unconscionable, under the transportation standard, in 
the light of the fact that the rail distance from 
Chicago to Martins Creek is approximately three times 
the rail distance from Buffalo to Martins Creek. There 
is absolutely no warrant for such profligate and unlawful 
favoritism on the part of the Erie Lackawanna directed to 
the flour miller at Martins Creek. Such favoritism, how- 
ever well intentioned and ill-advised the motivation may 
be, is directly contrary to the mandate against undue pre- 
ference and prejudice under Section 3(1) of the Interstate 
Commerce Act. 

This is all the more anomalous and unlawful when, 


as these protestants have earlier pointed out, in effect 


43.4 cents at 60% division; 47 cents at 65% division. 
(See Appendix C, Table 1, Sheet 1) 


ST. 


in dissipating its revenues in this manner, to the 
unlawful advantage of ConAgra, the Erie Lackawanna 
is competing against itself, since it is now moving 
at least 80% of the wheat to ConAgra from Buffalo 
via the Erie Lackawanna. 

There is a further irony which, if anything, 
makes the Section 3(1) unlawfulness even more 
pernicious. These protestants will not belabor the 
point that the Erie Lackawanna is in bankruptcy and, 
for that reason, ill-advised, arbitrary and harmful 
rate decisions on the part of the Erie Lackawanna 
must not be tolerated by this Commission, as the 
guardian of the public interest. 

The Commission needs no proof that the Erie 
Lackawanna is a major line serving Official Territory. 
The flour millers of Buffalo, the flour millers of 
Minneapolis and the flour millers of Kansas and Missouri 
are dependent upon the Erie Lackawanna to reach important 
destinations in Official Territory. Here they are com- 
peting with ConAgra which has made no secret of the 
fact that it intends to move its flour to the Eastern 
Market Territory, in large measure, by over-the-road 
trucks. It is supremely ironical that the Erie Lackawanna 


is willing, so flagrantly and ill-advisedly, to subsidize 


a truck movement of flour to the east in competition 
with the Erie Lackawanna as well as other harassed 
eastern lines such as the Penn Central and the Lehigh 
Valley. The tariff proposal under protest descends to 
its nadir in according the protested drastically 
reduced rates to the origins of Minneapolis and St. Paul. 
The purported justification is to provide an all-rail 
alternative to the factors in the Jake-rail movement 
via Buffalo. While we have treated the matter elsewhere 
in this Protest, suffice it to say that, in the absence 
of a cataclysmic change in geography, Minneapolis and 
St. Paul are not ports on the Great Lakes. The consequence 
is that the according of the drastically reduced rates to 
Minneapolis-St. Paul is utterly and totally beyond even 
the dubious theory of the pioponents of the tariff. This 
circumstance further exarcerbates the undue and unreason- 
able prejudice and disadvantage which the protested tariff 
would cause the flour millers at Buffalo, Minneapolis, and 
in Kansas and Missouri. 

We do not here wish to belabor the point, except to 
Mention an important practical fact. It is to be borne 
in mind that with respect to bakeries insisting upon truck 


delivery, the rail shippers from Buffalo, Minneapolis, 


Missouri and Kansas would be confronted with the additional 
handicap and expense involved in transferring the end 
product of flour from rail car to truck for such final 
delivery when seekir 
Creek which would be moving the predominance of its flour 
to ultimate destination by truck. 

In the light of the flagrant violations of Section 


3(1) inherent in the protested tariff an order of suspension 


and investigation is imperative. 


r 


RESULTS IN FLAGRANT VIOLATIGNS 


OF SECTION 4(1) OF THE ACT. 


THe PROTESTED TARIFF SCHEDULE 
: 


lemental that Fourth Section departures under 
involved require special 
mmission pursuant to Section 
request for Fourth Section 
relief has been ceéyuested or obtained. Numerous examples 
of Fourth Section departures occur under the protested 
rates. 

Uperators of grain faciiities at Chicago, Illinois, 
for example, are capable of shipping the same trainload 
juantities of wheat and can comply with all other pro- 
pused tariff conditions attached to the protested 72.25¢ 
rate. The protested rate results in Fourth Section 
departures at Chicago via the Soo-Chicago-EL tariff route. 

The flat rail rate applicabie on wheat originating 
at Chicago and shipped to Martins Creek is 98¢ per cwt. 
This rate is published in TL-CTR Tariff 245-I, ICC C-375. 
The same tariff provides a reshipping (or proportional) 
rate of Si¢ per cwt. 


The 81¢ reshipping rate applies on ex-rail wheat 


upon which a rate of not less than 17¢ is paid to Chicago. 


The 17¢ represents what is commonly referred to as the 


"pad" which must be observed as the minimum inbound rate 


to Chicago in order to clear the 98¢ flat rate published 
from Chicago. Ltem 520 of TL-CTR Tariff 245-1, ICC C=375 
governs the application of the reshipping or proportional 
rates from Chicago. Item 520 is attached hereto as Appendix 
E. The purpose of Paragraph (b) therein is to require 
protection of the Chicago flat rate (98¢ in this case) 

as minimum on rail shipments passing through Chicago. 

The Chicago rate "pad" is a tariff requirement designed 
to satisfy the provisions of the Fourth Section. This 
consideration was completely ignored in the protested 
tariff publication. 

To clear the 98¢ flat rate from Chicago under the 
protested tariff, one must go considerably beyond the 
proposed Minneapolis-St. Paul and Duluth-Superior tariff 
origins. As indicated in Item 140, Note 1 of the protested 
tariff, the 72.25¢ rate named from these tariff origins 
is strictly a proportional rate applicable only on traffic 
which has originated beyond by rail. The rate from the 
country wheat origins required to support the proportioral 
prerequisite of the protested 72.25¢ rate must exceed 
25.75¢ to Minneapolis-St. Paul and Duluth-Superior before 
the Chicago flat rate is cleared (98.0¢ less 72.25¢ = 


25.756). 


Three Soo Line points which carry a 25¢ gathering rate 
on wheat to the rate base points of Minneapolis or Duluth 


in Soo Line Tariff 87-8,. ICC 7/72 are shown below: 


Minneapolis, Minn. (MILES) 
Dent, Minn. 196.5 
Wendell, Minn. LIO.9 


VO: Duluth, Minn. (MILES) 
FROM: Pinewood, Minn. 191.9 
The Soo Line mileages indicated from these origins are 
provided in Soo Line Tariff 250-H, ICC 7571. 
A Soo Line map with the three 25¢ gathering rate 
origins encircled is attached hereto as Appendix F. The 


protested rates create Fourth Section departures on the 


S00 Line across the entire breadth of its lines extending 
from these three Origins all the way to Chicago. in the 


case of Dent, Minn. via Minneapolis, for example, this 
amounts to 653.5 miles of uncleared line (196.5 miles 
to Minneapolis plus 457 miles beyond). 

Thus the protested tariff would provide lower rates 
from the more distant Minnesota origins than applicable 
for the much shorter distance from Chicago to Martins 
Creek, in contravention of the long and short haul pro- 
visions of Section 4. As stated heretofore, grain 


operators at Chicago have the ability to comply with the 


shipping volume conditions attendant to the protested 
rate. 

Further reference to the attached tariff provisions 

(Item 520, TL-CTR ICC C-375) governing the application 

of the reshipping or proportional rates from Chicago 
indicates that under paragraph (c) the reshipping rates 
are also applicable on water arrivals at Chicago. It 

is conceivable, therefore, that wheat shipped by boat 
from Duluth and Superior to Chicago could be reshipped 

to Martins Creek on the basis of the 8l¢ reshipping rate 
applying on Ex-Lake shipments. In contrast, the protested 
tariff would provide a lower 72.25¢ rate all the way from 
Duluth and Superior via an all-rail route passing through 
Chicago. 

Violations of Section 4(1) of the Act under the 
protested tariff schedule require suspension and in- 
vestigation. No special relief has been granted by 
the Commission. Fourth Section relief is not granted 
where to do so would be antagonistic to other substantive 
Provisions of the Act, including particularly Section 3(1l). 
Railroad Commission of Nevada v. Southern Pac. Co., 21 
1.C.C. 329, 341 (1911); see also Mechling Barge Lines 
v. United States, 376 U.S. 375, 383-386 (1964). Other 
serious violations of the Act, including unlawful pre- 


ference and prejudice, have been demonstrated in detail 


in this protest. 


THE PROTESTED TARIFF PROVISIONS 
INVOLVED FLAGRANT VIOLATIONS OF 
SECTION 6(1) OF THE ACT 
The proponent railroads have an unequivocal duty 
to state their charges, and rules and regulations related 


thereto, with definiteness and certainty. Handling Car- 


load Shipments In hest, .C.C. S57, 69; Bracing 


Charges at North Atlantic Ports, 279 2.C.C.. 623, 626. 


Ambiguous, unclear, and indefinite tariff schedules should 


be condemned by the Commission. See Menominee Bay Shore 


Lumber Co. v. C. & N. W. Ry., et al., 200 £.C.C. 699, /01. 


Continental Steel Corporation v. N.¥.C. and St. L. RR., 

256 I.C.C. 167, 176. Indeed, the Commission has held 

that with respect to proportional rates, which are in- 
volved here, lack of clarity is in itself sufficient 
grounds to warrant disapproval. Proportional Grain Between 
Federal Barge Line Ports, 225 1.C.C. 62, 64. Moreover, 

the Commission's tariff regulations explicitly require 

that tariffs containing proportional rates ". . . must 
clearly and definitely show the application thereof." 

49 C.F.R. §1300.5. 

The protested tariff schedule is literally shot full 
of ambiguity, vagueness, inconsistency and contradiction. 
The blatant violations of Section 6(1) of the Act arising 
from the tariff schedule require in and of themselves 


suspension and investigation by this Commission. 


¥ 


One example of ambiguity and uncertainty is re- 
flected in the treatment by the tariff schedule of "ship- 
ment" and "movement". A "shipment" is subject to an ag- 
gregate minimum weight of 15,000 tons and ". . . must consist 
of not less than three (3) consecutive movements." Each 
"movement" is subject to an aggregate minimum weight of 
5,000 tons. (Item 130{B)) However, Item 132, Disability 
Rule, provides for interruption of "consecutive movements" 
as a result of disability days but further provides that 
if the disability rule is invoked, and a "shipment" is 
enroute that a diversion or change in billing instructions 
will be permitted ". . . to effect delivery. . .“ Ambi- 
guity and inconsistency are apparent in that, by the terms 
of the tariff, Item 130, a shipment is defined to constitute 
three (3) consecutive movements. It would not be possible, 
therefore, for a "shipment" to be enroute when a disibility 
occurred since three (3) consecutive movements would not 
and couid not occur simultaneously. It would be impossible 
for all three consecutive movements to be enroute at the 
same time. The effect of the third paragraph of Item 132 
is to permit delivery of movements not even in existence. 

Item 130(D) contains yet another example of serious 


ambiguity. That item provides that if the tonnage required 


is not met, the proposed rates will be inapplicable on 


. . shipments that have moved. . ." unless charges 
resulting from application of single car rates exceed 
the lowest charge that would have been collected if 
the tonnage requirement had been met. Under these circum- 
stances, the deficit is to be billed at the applicable 
rate ine ss) Lens tarafis cg) A SR pment”) must, 
by definition in the tariff, constitute a minimum of 
not less than three consecutive "movements". Item 130(D) 
leaves in an ambiguous status (1) the situation where 
only one or two of the required three consecutive move- 
ments have been made, and (2) the situation where less 
than the required minimum of 5,000 tons is tendered on 
any particular movement. The rates to be applied, if 
any, under these circumstances are not clearly defined 
an. ‘the. tariff. 

But this is not an end to the matter of inconsistency 
and contradictions set out in the protested tariff schedule. 
There are even further examples demonstrating patent vio- 
lations of Sections 6(1) of the Act. 

The rates subject of the tariff are proportional rates 
subject of WTL 331-Z, ICC A-4774. Being a proportional 
rate, permitting storage in transit, transit tonnage 
must be surrendered to the Western Weighing and Inspection 


Bureau. However, Item 130 provides for certification of 


"shipments" moving at the rates in the tariff by the 
Eastern Weighing and Inspection Bureau. The tariff, 
therefore, undercuts the applicable jurisdiction of the 
Western Weighing and Inspection Bureau at origin. 

Where railroad cars are used, the same cars would 
have to be used in each consecutive movement. The 
tariff does not clearly indicate whether this constitutes 
assignment of such equipment, and whether or not written 
notice would have to be given by the consignor for as- 
signment, as well as written notice to terminate as- 
signment at the conclusion of the shipment. The tariff 
also does not indicate whether carrier assignment of 
eguipment (e.g., 50 cars) would comply with ICC Service 
Order 1120 providing that no more cars may be used in 
unit train service than the carrier had in unit train 
service as of February 15, 1973. 

The third paragraph of Item 132, already cited above 
as inherently inconsistent and contradictory, provides for 
diversion or reconsignment at a charge of $10.00 per car. 
Restrictions and conditions applicable:to such diversion 
or reconsis:ment are not delineated. In this connection, 
we note that the closest ConAgra facility west of Martins 
Creek is located at Chicago. There is an ambiguity as 
to whether under Item 132 cars moving toward Martins Creek 
could be diverted to Chicago at a charge of $10.00 per 


car anc nothing more. 


In view of the foregoing ambiguities, inconsistencies, 
and contradictions, the protested tariff schedule flagrantly 
Violates Section 6(1) of the Act. For this additional 
reason, the Commission should suspend and investigate 
the protested tariff schedule and put the railroads to the 


substantive burden of proof of its lawfulness. 


V1. CONCLUSION 


The protested tariff schedule involves serious 
violations of the National Transportation Policy, and 
Sections 115), 30), €(2). 611), and 15a(2) of the 
Interstate Commerce Act. Similar efforts by the Erie 
and the Soo to publish an unlawful unit train rate on 
behalf of ConAgra were properly suspended by this 
Commission in I&S Docket No. 8784 in 1972. These 
railroads have now proposed another unlawful tariff 
schedule which calls for the same action by the Com- 
mission. The Commission must act to avert the harmful 
and injurious economic consequences of this proposal 
upon northeastern railroads such as the Erie, the 
Penn Central and the Lehigh Valley. The Commission 
should act to protect the legitimate interests of 
these protestants who will be injured if the protested 
rates were to take effect. The Commission should issue 


an order suspension and investigation and the proponent 


railroads should be required to meet their affirmative 


and substantive burden of proof under Section 15(7) of 


the Act. 


Dated at Washington, D.C. this 23rd day Gf October, 


1973, 


Due Date: 
October 23, 


1973 


Respectfully submitted, 


General Mills, Inc. 
9200 Wayzata Blvd. 
Minneapolis, Minnesota 55440 


International Multifoods Corporation 
1200 Investors Building 
Minneapolis, Minnesota 55402 


Peavey Company 
760 Grain Exchange 
Minneapolis, Minnesota 55415 


The Pillsbury Company 
608 Second Avenue South 
Minneapolis, Minnesota 55402 


Standard Milling Company 
1009 Central Street 
Kansas City, Missouri 64105 


ADM Milling Company 
4550 West 109th Street 
Shawnee Mission, Kansas 66211 


Ross Industries, Inc. 
715 East 13th Street 
Wichita, Kansas 67201 


Protestants 


John F. Donelan 

John H. Caldwell 

John K. Maser III 
Washington Building 
Washington, 0D. C. 20005 


Attorneys 


a0. 


Certificate of Service 


We hereby certify that on this 23rd day of October, 
1973, we served copies of the foregoing Protest and 
Petition for Suspension and Investigation upon M. M. 
Beyer, Manager, Commerce and Tariffs, Soo Line Railroad 
Company, Tariff Publishing Officer, upon Counsel for 
the Erie Lackawanna Railway Company and the Soo Line 
Railroad Company, upon Honorable Robert B. Krupansky, 
United States District Judge, United States District 
Court for the Northern District of Ohio, United States 
Courthouse, Cleveland, Ohio, and upon other persons known 
to be interested, by mailing copies of the same, postage 
prepaid, in accordance with the General Rules of Practice 


of the Interstate Commerce Commission. 


JOHN F. DONELAN 


JOHN H. CALDWELL 


JOHN K. MASER III 


EXPLANATORY STATEMENT 


Development of Rail Costs For Present Movement of Wheat 
From Buffalo, New York to Martins Creek, Pa. 


According to information received by frotestant milling 
companies from the Erie-Lackawanna, wheat is presently moving in 
covered hopper cars from elevators at Buffalo, N. Y. to ConAgra 
elevators at Martins Creek. The rate currently applicable on five- 
car shipments is 40 cents per cwt. (Ex Parte 299 level). 

Table 2, hereto, shows a comparison of the present five- 
car rate with the variable cost applicable to the Buffalo to Martins 
Creek movement. The unit costs in Table 2 are based on operations in 
Region II, Official Territory excluding New England, in 1970 and are 
derived from Statement 1C1-70 prepared by the Cost Finding Section of 
the I.C.C. The Erie-Lackawanna is one of the Class I railroads in- 
cluded in Region II. For the purpose of the study, the year 1970 
costs are adjusted to reflect wage and price levels as of January 1, 
1973. The cost increase used in this adjustment, 15.9 percent,” is 
computed in accordance with the procedure recommended by the Cost 
Finding Section of the I,C.C, in Statement No. 2-58. 

Terminal costs developed in the study include territorial 
average unit costs for all items of expense except station clerical 
expense, which is adjusted to reflect economies associated with the 
five-car operation. Switching costs are not adjusted to give recog- 
nition to possible savings resulting from the switching of five-car 
multiples rather than single cars, The applicable tariff covering 


the present Buffalo-Martins Creek movement provides that five cars 


* Actual wages and material prices increased by considerably greater 
amounts, e.g. wages increased by 27.8%. The average of 15.9% is 
adjusted downward so as to be applicable to costs including cost 
of capital and car hire. 
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are to be shipped under one bill of lading on one day from one con- 
signor at one location to one consignee at one location. Accordingly, 
station clerical expense is adjusted in the cost study in order to 

take these provisions into account. [In making the adjustment, 50 per- 
cent of total station clerical expense is considered to be related 

to the five-car shipment and 50 percent is considered related to each 
of the cars in the shipment. Thus, the adjusted cost per carload 
includes one-half of the average cost per carload plus one-fifth of 

the remaining cost. This adjustment has the effect of reducing station 
clerical cost from $8.40 to $5.04 per carload. 

A net load of 2,000 cwt., or 200,000 lbs., is used in the 
cost study in converting carload expense to a hundredweight basis. 
This is in accordance with the applicable tariff which specifies a 
minimum weight of 200,000 pounds per car. 

Line-haul costs developed in the study are based on average 
weight train costs. Such costs are a composite of way and through 
train costs and reflect an average train weight of 4,070 tons and an 
average of 2.74 locomotive units per train. A tare weight of 32 tons 
per car is employed for the covered hopper cars used in the operation 
between Buffalo and Martins Creek. The 200,000 pound minimum weight 
applicable to the operation necessitates the use of high-capacity 
100-ton cars. The tare weight of such cars operated by the Erie is 
not available; however, available data concerning cars operated by 
other railroads in Official Territory indicate that the average tare 


weight of 100-ton covered hoppers having a capacity of 4,500 cubic 


feet or more is approximately 32 tons. 
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Car-mile expense included in the study is based on the Rail 
Form A average shown for Region II. Since the involved movement is 
direct via the Erie, interchange expenses are not included. Inter- 
intratrain switching expense is included in the costs on a car-mile 
basis. An allowance for empty return movement is included based on 
the average shown for covered hopper cars in Statement 1C1-70. The 
territorial average empty return shown in that statement for Region II 
is 108 percent. Loss and damage claim payment expense is included in 
the study on the basis of the average cost for grain shipments reported 
in Appendix A of Statement No. 1C1-70. 

Development. of Rail Costs Incurred By The Erie-Lackawanna 
Railway In Handling Unit Train Shipments of Wheat to 
Martins Creek, Pa. 

The costs developed in Table 3 are applicable to the service 
performed by the Erie in the transportation of unit trai> from the 
interchange with the Soo Line at Chicago to ConAgra's elevator at 
Martins Creek. As is the case with costs developed for present move- 
ments to Martins Creek, the unit train costs are also based on Region II 
costs (Official Territory excluding New England) shown in Statement No. 
1¢c1-70 prepared by the Cost Finding Section of the I.C.C. Such costs, 
which are based on rail operations in the year 1970, are adjusted for 
the purpose of the study to reflect wage and price levals as of January l, 
1973. The adjustment of the costs is made in accordance with the pro- 
cedures set forth in Statement No. 2-58 prepared by the Cost Finding 
Saction of the I.C.C. The adjustment results in increasing the 1970 


costs by 15.9 percent. 
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Since there have been no movements of unit trains to Martins 
Creek, the development of costs for the proposed service necessarily 
involves a projection of certain cost-related operating factors. Switch- 
ing expense at Martins Creek is based on 29 percent of the territorial 
average switching expense at origin or destination. In arriving at this 
percentage, it is estimated that the service performed by the Erie in 
switching loads and empties to and from the elevator will require one 
engine shift of eight hours. On a 5l car unit train, the switching time 
would amount to 9.4 minutes per loaded car or 29 peiceut of the terri- 
torial average of 32.6 minutes. Switching costs developed on this basis 
are, in my opinion, conservatively stated. The tariff is silent in regard 
to work performed at destination; but, it is highly probable that opera- 
ting practices, such as, use of yard crews, separation of the train in 
two or more cuts and service at the elevator could add to the Erie's cost. 

For the purpose of the study, several cost factors derived from 
the rail carriers' pleadings in Suspension No. 57287 (I1.& S. 8784) are 
employed. In that rate matter, the Erie showed that its haul between the 
interchange with the Soo Line at Chicago and Martins Creek amounted to 
910 miles. The Erie also showed that 51 cars would be utilized in trans- 
porting 5,000 tons of wheat, or an average loading of 196,000 pounds per 
car. The Erie and Soo Line also stated that all of the cars used in 
the proposed unit train operation would be owned by the Soo Line. The 
instant proposal also provides that shipper-owned or leased cars may be 
employed as per Agent B. B. Maurer's Mileage Tariff 7-C, I.C.C. #-54. 
The mileage charge specified in the cited tariff for covered hopper cars 
is 13 cents per loaded mile. 

As of July, 1973, the Soo Line owned 1,806 covered hopper cars 


(Type LO) which meet the specifications described in the involved tariff 
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publication. These cars are capable of carrying 99 or 100 tons and 
have a capacity of either 4,650 or 4,750 cubic feet (Equipment Register, 
July 1973). The car hire charged by the Soo Line to other railroads 
for the use of these cars ranges from $5.17 a day and 2.85 cents per 
mile for cars in the $15,000 to $17,000 cost bracket to $6.27 per day 
and 3.15 cents per mile for new cars in the $19,000 to $21,000 cost 
bracket. The average car hire for all of the 1,806 Soo Line cars 
suitable for use in the Martins Creek unit train operation amounts to 
$5.91 per day and 3.05 cents per mile. These car hire costs are in- 
cluded in the unit costs developed in Table 3 for the Erie-Lackawanna's 
portion of the unit train movement. In this connection, the line haul 
costs are based on two days running time at the average per diem charge 
of $5.91 per car day. This cost is converted to a cost per car-mile 
based on the Erie's haul of 910 miles and is then added to the car hire 
mileage charge of 3.05 cents to arrive at the total car hire expense 
paid by the Erie. 

Freight train car expense at Martins Creek is computed by 
applying the average per diem charge of $5.91 to detention time of 
2.5 days. The detention time of 2.5 days reflects 1.5 days detention 
at the elevator, as per the tariff provision specifying allowable deten- 
tion-of 36 hours at the consignee, plus an additional day for place- 
ment of the load and pulling of the empty. The latter factor represents 
50 percent of the territorial average of two days employed in Rail Form A. 

Station clerical expense is adjusted in the manner previously 


described in connection with the development of costs for the present 


operation. In making the adjustment 50 percent of total station clerical 
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expense is considered to be related to the 51 car shipment and 50 per- 
cent is considered related to each of the cars in the shipment. -': 
adjustment has the effect of reducing station clerical costs <t destina- 
tion from $4.20 to $2.14 per carload. 

An adjustment is made in the running cost per gross ton-mile 
in order to reflect the operating characteristics of the unit trains. 
With a shipment weight of 5,000 tons loaded in 51 cars, the gross trail- 
ing weight of the unit trains is 6,632 tons in the loaded direction and 
1,632 tons in the empty direction, or an average of 4,132 tons for the 
round trip. This weight, together with an estimated average of three 
liesel locomotive units per train, is used in adjusting the gross ton- 
mile cost to reflect the operating characteristics of the proposed unit 
train operation. The tare weight employed in the cost study for covered 
hopper cars is 32 tons per car. The derivation of this figure has been 
explained previously in the discussion of costs for the present movement. 
The unit train costs also include an allowance for 100 percent empty 
return of the equipment. Although this percentage is slightly lower than 


the territorial average of 108 percent applicable to covered hopper cars, 


it is believed that the empty unit train will follow the same route as 


the loaded train. 
A smali allowance for the Erie's portion of interchange ex- 
pense at Chicago is also included in the cost study. Switching costs 


are based on 29 percent of the territorial average; the same percentage 


© 
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used in adjusting switching costs at destination. Car expense is 
based on detention time of one-half day at the per diem rate of $5.91 
per day. 

An allowance for loss and damage claim expense is included 
based on 50 percent of the amount shown for grain in Statement No. 


11-70. 


VERIFICATION 


Maryland ) 


Montgomery County ) 


Eugene F. Bilz, being duly sworn, deposes and says that he 
has read the foregoing statement, knows the contents thereof, and 


that the same are true as stated. 
/s/ Sump TOS 
Eugen® F. Bilz 


Subscribed and sworn 
to before me this ana day of 


October, 1973. 


; 
Notary pubite Yk 2 hi fi, (leh ha pptle/ 
My Commission expires fil 1% 
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COMPARISON OF THE RAIL REVENUE CONTRIBUTION EARNED BY THE ERIE-LACKAWANNA 
RAILWAY IN TRANSPORTING WHEAT TO MARTINS CREEK, PA. AT THE PRESENT RATE 
FROM BUFFALO AND AT THE PROPOSED UNIT TRAIN RATES. 


Lor Eo 
ql) 


Revenue Per Cwt. 
Variable Cost Per Cwt. 
Revenue Contribution Per Cwt. (L.1 — L.2) 


Annual Volume of Wheat to Martins Creek 
Total Cwt. 2 
Cwt. Transported by Rail (L.4 xX 80%) 3/ 


Total Revenue Contribution (L.3 X L.5) 


Reduction of Rev.Contrib.at Proposed Rates 


Source: Tables 2 and 3 hereto. 


Movements at 

Present 5-Car 

Rate From 

Buffalo to 

Martins Creek 
(2) 


40.0¢ 


16.2 
23.8 


2,580,000 
2,064,000 
$ 491,232 


KEK 


Movements at Proposed Unit Train 
Rate to Martins Creek, Pa. 
In Soo Line Cars 


60% Division 
(3) 


43.4¢ 


26.7 
16.7 


2,580,000 
2,064,000 
$ 344, 688 


146,544 


1/ Based on proposed through rate of 72.25¢ applicable during period from 
April 1 through December 14. Revenue per cwt. in columms (3) and (4) 
is computed on basis of estimated division of 60% and 65% to the Erie- 


Lackawanna. 


2/ Rail respondents reply to protests in Suspension Mo. 57287 (1.68. 3784) 
stated that annual grind of wheat at Martins Creek would be 129,00C tons 
based on a normal 6 day work week. (129,000 X 20 = 2,580,000 cwt.) 


3/ See Statement for source. 


(4) 
47.0¢ 


26.7 
20.3 


2,580,000 
2,064,000 
$ 418,992 


72,240 


In Shi 


60% Division 


(3) 
43.46 


27.8 
15.6 


2,580,000 
2,064,000 
$ 321,984 


169, 248 


er Cars 
65% Division 
(6) 


47 .0¢ 


27.8 
19.2 


2,580,000 
2,064, 000 
$ 396,288 


94,944 
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COMPARISON OF THE RAIL REVENUE CONTRIBUTION EARNED BY THE ERIE-LACKAWANNA 
RAILWAY IN TRANSPORTING WHEAT TO MARTINS CREEK, PA. AT THE PRESENT RATE 
FROM BUFFALO AND AT THE PROPOSED UNIT TRAIN RATES. 


Unit Train Movements Unit Train Movements 
In Shipper Cars at Bi Pelt med Ce 


Proposed Rates TOTAL Proposed Rates 


Lt. 2. ¥ 72.25¢ 88¢ (Col.2+Col.3) 72.25¢ 88¢ 
q) (2) (3) (4) (5) (6) 


Cwt.Transported Annually By Rail 1/ 1,857,600 206,400 2,064,000 1,857,600 206,400 
Movements at Proposed Rates 
Erie-Lackawanna Division-607 
Revenue Per Cwt. 3 ‘ 43.46 52.8¢ 
Variable Cost Per Cwt. : * 27.8 27.8 
Revenue Contribution Per Cwt. : = 15.6 25.9 
Annual Contribution (L.1 X L.4) $ 310,219 $ 364,089 $ 289,786 $ 51,600 
Erie-Lackawanna Division-65¢ 
Revenue Per Cwt. 47.0 xxx 47.0 57.2 
variable Cost Per Cwt. 26.7 ; 27.8 27.8 
Revenue Contribution Per Cwt. 20.3 XXX 19.2 29.4 
Annual Contribution (L.1 X L.8) $ 377,093 $ 440,045 $ 356,659 $ 60,682 


Movements at Present Rates 
Revenue Per Cwt. 40.0¢ 
Variable Cost Per Cwt. 16.2 
Revenue Contribution Per Cwt. 23.8 
Annual Contribution (L.1 X L.12) $ 491.232 


Reduction of Rev. Contribution at Proposed Rates 
Based on 60% Division (L.13 — L.5) $ 127,143 


m aie m7 5 " (L.13 = L.9) 51,187 


Source: Tables 2 and 3 hereto. 
1/ Based on assumption that 907% of tonnage will move at the 72.25¢ rate applicable 


from April 1 to December 14 and 10% will move at the 88¢ rate applicable from 
December 15 to March 30. 


TOTAL 
Col. 5+Ce! 
Q) 


2,064, 00 


xx 
xx 
xx 


$ 341,38 


$ 149,84 
73\89 
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TABLE 2 


COMPARISON OF PRESENT RATE WITH VARIABLE COST FOR MOVEMENT 
OF WHEAT IN COVERED HOPPER CARS VIA THE ERIE-LACKAWANNA RY. 


FROM BUFFALO, N.Y. TO MARTINS CREEK, PA. 


ITEM Source 
(1) (2) 


variable Costs l/ 
Terminal Cost Per Cwt. Sheet 2, Line 9 
Loss & Damage Claim Exp. Per Cwt. St.1C1-70, App. A 
Line Haul Cost Per Cwt.-Mile : Sheet 2, Line 18 
Miles of Haul --- 
Line Haul Cost Per Cwt. 1.3 ¥ L.4 
Total Cost Per Cwt. Lines 1,2 & 5 


Rate Per Cwt. (X-299 Level) 
Revenue Contribution Per Cwt. L.7 — L.6 
1/ Costs based on operations in Region II (Official Territory 


excluding New England) in 1970 with adjustment to reflect 
wage and price levels as of January 1, 1973. 
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TABLE 2 


COMPARISON OF PRESENT RATE WITH VARIABLE COST FOR MOVEMENT 
OF WHEAT IN COVERED HOPPER CARS VIA THE ERIE-LACKAWANNA RY. 


FROM BUFFALO, N.Y. TO MARTINS CREEK, PA. 


Region II - 
Official Terr. 
Excl. New 
LTE M Source i/ England 
(1) (2) (3) 
i variable Costs 
Terminal (Origin Plus Dest.) 
Switching Cost Per Carload §t.1Cl1-70,Table 10 § 55.08 
Freight Train Car Exp. Per Carload ae »Table 11 33./8 
Station Clerical Cost Per Carload-Average " u »Table 18 8.40 
" " " " " -Adjusted 2/ 5.04 
Special Services Exp. Per Carloadq " *: »Table 9 3.39 
Total Cost Per Carload Lines 1,2,4 & 5 97.29 
Loss & Damage Clerical Cost Per Cwt. St.1C1-70,Table 3 .032¢ 
Total Cost Per Cwt.-1970 Level (L. 6$2000)+L.7 4.897 
" “ "  -Adj.to Jan.1,1973 Level L.62 1,139. 4/ 5.7¢ 
Line Haul (Average Weight Trains) 
Cost Per Gross Ton-Mile St.1C1-70,Table 3 -22680¢ 
Tare Weight (Tons) 2/ 32.0 
Tare Weight Expense Per Car-Mile L.10' X% Lit 7.25760 
Cost Per Loaded or Empty Car-Mile 3/ 6.38165 
Ratio-Total to Loaded Car-Miles St.1Cl1-70,Table 3 2.08 
Cost Per Loaded Car-Mile (L.124+L.13) X L.14 28. 36964 
Lading Expense Per Cwt.-Mile L.10%20 01134 
Total Cost Per Cwt.-Mile (L.1572000)+L.16 02552 
Cost Per Cwt.-Mile Adj.to Jan.1,1973 Level Litt & 1.159 4) 02958 


operations in 1970. 
2/ See statement for source. 


1/ References to Statement 1C1-70 are to the Rail Carload Cost Scales 
prepared by the Cost Finding Section of the I.C.C. based on rail 


3/ Cost excluding interchange expense from Rail Form A application 


underlying Statement 1C1-70 (Summary 1, Sheet 1, Line 16). 
4/ year 1970 costs are increased by 15.9% to reflect Jan. 1, 1973 


wage and price levels. Computation of wage and price index is in 
accordance with procedure outlined by the Cost Finding Section of 


the I.C.C. in Statement No. 2-58. 
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TABLE 3 


COMPARISON OF ERIE-LACKAWANNA RAILWAY'S PORTION OF PROPOSED RATE 
WITH VARIABLE COSTS APPLICABLE TO MOVEMENT OF WHEAT IN COVERED 
HOPPER CARS VIA ERIE-LACKAWANNA UNIT TRAIN SERVICE FROM INTER- 


CHANGE WITH THE SOO LINE AT CHICAGO, ILL. TO MARTINS CREEK, PA. 


Movement in Movement in 
Soo Line Shipper 
LITERS Source Cars Cars 


———— 


(1) (2) (3) (4) 


Variable Costs 
Terminal Cost Per Cwt. Sheet 2, Line 10 1.6¢ 0.7¢ 
Loss & Damage Claim Exp. Per Cwt. St.1C1-70, App.A of a2 
Line Haul Cost Per Cwt.-Mile Sheet 2, Line 19 -02684¢ .02938¢ 
Miles of Haul 1/ 910 910 
Line Haul Cost Per Cwt. L.3 X 1.4 24.46 26.7 
Interchange Cost Per Cwt. Sheet 3, Line 8 re “e 
Total Cost Per Cwt. Lines 1,2,5 & 6 26.7 27.8 


Through Rate Per Cwt. 2 72.406 72.25¢ 
Erie-Lackawanna Division of Thru Rate 

60% Basis 3 43.4 

boy A 


Revenue Contribution Per Cwt. 
Based on 60% Division L-9 = L.7 
" 18) G32, sy L.10 — L.7 


1/ From Erie-Lackawanna reply in Suspension No. 57287. 
2/ Rate applicable during period from April 1 to December 14, from 
Soo Line Freight Tariff 543-B, I.€.C. 7837. 
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COMPARISON OF ERIE-LACKAWANNA RAILWAY'S PORTION OF PROPOSED RATE 
WITH VARIABLE COSTS APPLICABLE TO MOVEMENT OF WHEAT IN COVERED 
HOPPER CARS VIA ERIE-LACKAWANNA UNIT TRAIN SERVICE FROM INTER- 


CHANGE WITH THE SOO LINE AT CHICAGO, ILL, TO MARTINS CREEK, PA. 


Region II Costs For 
Covered Hopper Cars 


TITE Ms om Soo Line Cars Shipper Cars - 


(3) (4) 


(1) 


Variable Costs 
Terminal (Origin or Dest.) 
Switching Cost Per Carload-Avg. §t.1C1-70,Table 10 § 217.54 
" ts e -Adj. L.1 xX 29 2/ 7.99 
Freight Train Car Exp.Per Carload 2/ 14.78 
Stat.Cler.Cost Per Carload-Avg. §t.101-70, Tab. 18+2 4.20 
" " " wv " ~Adj. 2/ 7.14 
Special Services Exp.Per Carload §t.1C1-70, Tab. 952 1,70 
Total Cost Per Carload Lines 2,3,5 & 6 26.61 
Loss & Damage Cler.Cost Per Cwt. St.1C1-70,Table 3 -032¢ 
Total Cost Per Cwt.-1970 Level (L. 7+1960)4+L.8 1.4¢ 
" " w w -Adj . to 
Jan.1,1973 Level L939 22.159: 3/ 1.6 


Line Haul (Unit Trains) 


Cost Per Gross Ton-Mile -22197¢ .22197¢ 
Tare Weight (Tons) 2 32.0 32.0 
Tare Weight Exp. Per Car~Mile ° 7.10304 7.10304 
Group II Running Exp.Per Car-Mile 5. - 36157 caDLor 
Cost Per Loaded or Empty Car-Mile L.13+L.14 7.46461 7.46461 
Ratio-Total to Loaded Car-Miles 2/ 2.0 2.0 
Cost Per Loaded Car-Mile L.15 ZX L.16 14.92922 14.92922 
Car-Hire Exp. Per Loaded Car-Mile 6/ 8.70000 13.00000 
Total Cost Per Loaded Car-Mile L.17+L.18 23.62922 27 .92922 
Lading Expense Per Cwt.-Mile L.11-20 01110 01110 
Total Cost Per Cwt.-Mile (L.1971960)+L. 20 .02316 .02535 
Cost Per Cwt.-Mile Adj. to 

Jan.1, 1973 Level 1.19 % 1.139 3/ . 02684 .02938 


OCOWOnN DUP WNP 


Footnotes shown on Sheet 3. 
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COMPARISON OF ERIE-LACKAWANNA RAILWAY'S PORTION OF PROPOSED RATE 
WITH VARIABLE COSTS APPLICABLE TO MOVEMENT OF WHEAT IN COVERED 
HOPPER CARS VIA ERIE-LACKAWANNA UNIT TRAIN SERVICE FROM INTER- 
CHANGE WITH THE SOO LINE AT CHICAGO, ILL. TO MARTINS CREEK, PA. 


Region II Costs For 
Covered Hopper Cars 
ys a | Source i/ Soo Line Cars Shipper Cars 
(1) (2) (3) (4) 


Variable Costs 
Interchange 
Switch.Exp.Per Loaded or Emp.car St.1C1-70,Table 12 $14.04 
Switch.Exp.Per L.or E. car-Adj. 4.07 
Freight Train Car Exp.Per L.or E. 
Car 
Total Cost Per L. or E. car 
Cost Per Loaded Car Incl. Empty 
Cost Per Loaded Car-One Railroad 
Cost Per Cwt. 
Cost Per Cwt.Adj.to Jan.l, 1973 
Level 


References to Statement No. 1C1-70 are to Rail Carload Cost Scales 
prepared by the Cost Finding Section of the I.C.C, based on rail 
operations in 1970. 
See statement for source. 
Year 1970 costs are increased by 15.9% to reflect wage & price 
levels as of January 1, 1973. 
Cost is adjusted to reflect operation of unit trains of 4,132 tons 
(round trip train weight) with 3.0 diesel locomotive units at 
through train wage scale. 
From Rail Form A application underlying Statement No. 1C1-70. 
Soo Line car cost computed as follows: 

a) Per diem charge per wile ($5.91 X 2 + 910) 1.30¢ 

b) Mileage rate 3.05¢ 

c) Total per loaded or empty mile (a + b) 4.35 

d) _ " loaded mile (c X 2) ‘ 8.70 
Shipper car cost is mileage rate per Agent B. B, Maurer's Mileage 
Tariff 7-C, I.C.C. H-54. 
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APPENDIX A 


Erie Lackawanna Railway Company 


TRAFFIC AND DEVELOPMENT DEPARTMENT 
MIDLAND BUILDING 


M, F. COFFMAN CLEVELAND, OHIO 44115 


VICK PREBIOENT 
File F-Rel-Peavey Co. 
August 29, 1973 : 
Iir,. James x. Scoggin, Vice President 
Peavey Company 
850 Grain Exchange 
Minneapolis, IMinn. 55415 ' 


Dear Jim: 
As Warren Barber has told some of the milling people recently, the Erie 


Lackawanna and the Soo Line have reopened the subject of trainload movements of 
wheat from Duluth to Martins Creek, Pa. 


In our attempt to reorganize, we are re-examining every avenue of potential 
that can produce additional net income. We feel in this situation that to handle 
trainloads of wheat through our longhaul Chicago connections into Martins Creek 
produces a greater net to EL than handling ConAgra wheat in any other manner. 


Our current proposal calls for a 50-car train which will move in three x 
consecutive turns. The rate will apply for the moverent of wheat only, and has | 
been constructed to equal the present water-rail costs available to the shipper 
today. The proposed rate is 838¢ per cwt. for the period January 1 to March 31, g 
and 71.2>¢ per cwt. from April 1 to December 31. These rates were constructed by 
adding together the present water or rail rate from Duluth to Buffalo with the ele- 
vation cost at Buffalo and the current 5-car rate from Buffalo to Martins Creek. & 
The separate factors are lake vessel charges of 15.75¢ per bushel, or 26.25¢ per cwt., 
which are available from April through December each year. For the other 3 months of 
the year, the Buffalo trainload rate of 43¢ per cwt. (Ex Parte 299 level) would be 
available. To each of these costs (26.25¢ and 43¢) we added 5¢ for Buffalo elevation 4 
and the EL 5-car rate from Buffalo to Martins Creek which will be a4 per cwt. at the 
Ex Parte 299 level. This produces 88¢ for teaver y-varcn (43¢+5¢+40¢) and 71.25¢ for 
April-December (26.25¢+5¢+40¢). 5 


We fully appreciate the competitive impact on other hilling interests ’ 
created by the presence of another mill relatively close to the market place. Never- 
theless, a mill is already in operation on the Erie Lackawanna and in order for EL 
to maximive its earnings from this operation we find it essential to provide a train- 
load rate to iartins Creek. We are attempting to do this by not giving any preference 
to the l.artins Cree iuill but are just giving them a rate equal to alternative present 
costs. 


I hope that the above explanation is sufficient for you to see that we are Pt 
trying to be equitable and completely reasonable to all. 
apd Of 


NF. Cof 
The Friendly Susie Route 
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DOCKETED A 
COMMODITY: Wheat 
01-137 


MINIMUM WEICHT: 190,096 pounds per car used, subject to an aggregate 
minimum weight of 5,000 tons per .train. 


Duluth, Minneapolis, Minnesota Transfer, St. Paul, 
Minnesota and Superior, Wisconsin. 


TO: Martins Creek, Pennsylvania 


RATES & TARIFF REFERENCE: Present Single ‘ 
To Chicago, Lllinois 36¢ ewt. (WTL 332-H) 
Beyond 79¢ ewt. (TL/CTR 245-1) 
1356 ewe. 
(Including Ex Parte 295-A) 


Propesed 
Seasonal proportional rates of 71.25¢ cwt. applicable 


annually from April 1 to December 31 and 88.0¢ ewt. 
applicable from January 1 to March 31. Publication 
to be made in new Carrier Tariff. 

DISPOSITION OF PRESENT To remain in effect. 

RATES: 


ROUTING: Soo Line-Chicago, Illinois-Erie Lackawanna 
FOURTH SECTION: Standard trainload intermediate application. 
DIVISIONS: Have been arranged. 


DEMURRAGE: Cars handled under the provisions of this ite. are 
not subject to Agent B. B. HMaurers Tariff 4-1, 1.C.C, 
H-36 and the provisions of this item will apply in 
lieu thereof. Free time for loading and unloading 
and charges for detention after expiration of free 
time will be as follows: 


1. Empty cars sufficient in number to cover the unit 
train will be actually placed or constructively 
placed at origin, Twenty-four (24) hours free 
time, exclusive of Suturdays or Sundays, will 
be permitted for loading of all cars in a unit 
train, Time to be computed from time the first 
car in the unit train is actually or construc- 
tively placed. In the event the entire unit 
train is not tendered to carrier for movement 
to destination within twenty-four (24) heurs, 
exclusive of Saturdays or Sundays, after place- 
ment, actual or constructive, detention charges 


in the amount- of $475.09 for each twenty-four 
(24) hour period or fraction thereof subsequent 


te free time shall be assessed. 


Thirty-six (36) hours free time, exclusive of 
Saturdays or Sundays, will be permitted for un- 
loading the entire unit train at destination. 
Time. to be computed from the first 7:00 AM after 
actual or constructive placement. In the event 
all empty cars are not tendered after unloading, 
to carrier at destination within thirty-six 

(36) hours, exclusive of Saturdays or Sundays, 
after actual or constructive placement, a deten- 
tion charge of $9.50 per car will be assessed 

on all cars in the unit train for each 24 hour 
period or fraction therev. subsequent to free time. 


"Actual placement" is made when cars are placed . 
for loading or unloading. If such actual place- 
ment is prevented due to any cause attributabie 
to consignor or consignee, the cars shall be 
"constructively placed" and free time will be 
“computed at origin as provided in Paragraph 1 
and at destinetion as-provided'in Paragraph 2, 
the same as if the cars had been actually placed. 


11... ADDITIONAL RULES: Normal terminal or transit services and privileges ; 
such as weighing, inspection, diversion or re- 
consignment will not apply. 


Each train will be required to ‘make three (3) 
consecutive trips. ae 
1% 


Shipment shall be tendered on one bill of lading, | 
on a Single day, from one consignor at one loca-: | 
tion at origin, to a single consignee, at one 
location at destination where all cars must be 
completely unloaded... 


Rates will apply on traffic which has been stored 
in transit as authorized in WIL Freight Tariff 
331-Z, I.C.C. A-4774, at station from which rate 


is applied. 


No switching charges other than reciprocal switch- 
ing charges will be absorbed by the EL at Martins 
Creek, Pennsylvania. Such charges which are not. 
absorbed will be in addition, to the line haul rate. 


f) Rates will apply only when unit train is comprised . 
entirely of covered hopper cars. ‘ 


12. PROPONENT'S STATEMENT OF: The all reil rates proposed reflect existing trans- 
‘REASONS FOR CHANGE: portation alternatives that are available today to 
move wheat from the Twin Cities and Head of the Lakes 
to Martins Creek, Pennsylvania, 
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VERIFIED STATEMENT OF SUG=NE F. BILZ 


My name is Eugene F. Bilz. I am Vice President of the firm of 
Gilbert J. Parr Associates, Inc., beans portation Consultants, with offices 
at 5530 Wisconsin Avenue, Washington, D. Cc. 200.5. 

I was graduated in engineering from the Catholic University of 
America in 1949. For a period of five years following my graduation I 
worked as a construction engineer, performing duties in the fields of 
costs, accounting and pricing in addition to field supervision of con- 
struction work in progress. 

Since August 1954, I have been associated with the firm of 
Gilbert J. Parr Associates, Transportation Consultants. During this 
period of over 19 years I have been engaged continuously in the trans- 
portation field and have analyzed and prepared many cost and economic 
studies dealing with rail, motor carrier and water carrier cperations. 
These studies cover practically all areas of the United States and were 
prepared on behalf of railroads, motor carriers, domestic and off-shore 
water carriers, state and federal agencies, and many individual shippers 
ot shipper associations. [I have appeared before the Interstate Commerce 
Cose:ission and various state regulatory commissions as a witness in many 
proceedings to testify with respect to transportation cost and economic 


studies. 


My statement Hered is eon ted iu Wehale ot orver (rain 
milling companies. Thes+: cumpaiuies are. DM Miiliag Company ; 
General Mills, Inc); International Mulligtouds Core.; Peavey Co.; 
Pillsbury Co.; Ross Industries, Inc. and Standaca Mil:ing Co. At 
the request of these companies 1 have reviewed and analyzed availabie 
data concerning: (1) The proposed “ovement wf wheat in rail unit train 
service from Duluth and Minneapclis. Minn... am! o.wer adjacent crigins, 
to Martins Creek, Pa. and (2) The present movement of wheat by rail 
from Buffalo, N. Y. to Martins Creek. The proposed unit train rates 
cover work performed by the Soo Line in moving the trains to Chicago 
and by the Erie-Lackawanna Ry. in moving the trains from Chicago to 
Martins Creek. During the period of open navigation on the Great Lakes, 
i.e., April 1 to December 15, the rate proposed for this service is 
72.25 cents per cwt. During the winter, or pericd vf closed navigation, 
a rate of 88 cents per cwt. is proposed, * 
Protestants are informed by the Erie-Lackawanna that the 
72.25 cent rate is designed to equalize the present cost to the in- 
volved shipper, ConAgra, Inc., 2n shipments of wheat transported by 
water-rail service via Buffalo. The rail portion of this movement is 
from Buffalo to Martins Creek at the present rate of 40 cents per cwt. 
applicable on shipments loaded in five cars, with a minimum of 200,000 
pounds per car. The 88 cent rate is reported to be the amount required 
to equalize the present costavailable to the shipper in movements handled 
in all rail service via Buffalo. The latter operation consists of unit 
* More specifically it is proposed that the rate of 72.25 cents 
per cwt. would be effective from November 1, 1973 through 
December 14, 1973 and from April 1, 1974 through September 15, 


1974. The rate of 88 cents per cwt. would be effective from 
December 15, 1973 through March 31, 1974. 


(BEST GOPY AVAILABLE | 
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train service into Buffalo combined with rail service out of Buffalo 
to Martins Creek at the present five-car rate. 

Transportation of wheet from Buffalo to Martins Creek at the 
present rate of 40 cents per cwt. involves a movement of approximately 
344 miles over the Erie. In contrast, the proposed unit train rate 
entails a 910 mile movement over the Erie from Chicago to Martins Creek. 
The Erie's division of the proposed through rates is not a matter of 
record; however, according to the best information available to protest- 
ants, it appears that the Erie's portion is most certainly in the range 
between 60 and 65 percent of the through rate. This means that the 
Erie will receive from 43.4 to 47 cents of the through rate of 72.25 
cents and from 52.8 to 57.2 cents per cwt. if any unit train shipments 
are carried at the 88 cent rate. It is the purpose of my study to 
analyze the revenues and costs of the Erie-Lackawanna pertaining to the 
proposed unit train operation compared with the present five-car service 
to determine the revenue contribution provided by each service. 

Results of Study 

The results of my study are contained in Tables 1, 2 and 3, 
hereto. Table 1, consisting of two pages, shows the revenue contribu- 
tion derived under the present five-car rate from Buffalo to Martins 
Creek compared with contribution which would be derived by the Erie- 
Lackawanna at the proposed unit train rates. Table 2 shows the develop- 
ment of variable costs applicable to the present movement of wheat in 


covered hopper cars via the Erie-Lackawanna from Buffalo to Martins 
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Creek. Table 3 shows the development of variable costs for the move- 
ment of wheat in covered hopper cars via the Erie-Lackawanna in unit 
train service from the interchange with the Soo [ine at Chicago, Ill. 
to Martins Creek. An explanatory statement, also attached, explains 
in detail the procedure used in developing the raii :osts. 

Referring to Table 1, Sheet 1, revenue of 40 cents per cwt. 
is shown under the present movement compared with 43.4 to 47 cents, com- 
puted at divisional factors of 60 percent and 65 percent, respectively, 
under the proposed movement. For the purpose of this comparison, the 
divisional percentages are applied to the through rate of 72.25 cents 
which will apply on the predominant portion - if not all - of the in- 
volved tonnage to Martins Creek. [It will be noted that the revenue- 
cost comparisons are separately shown for movements in covered hopper 
cars provided by the Soo Line and by shippers. According to the rail 
carriers' pleadings in Suspension No. 57287 (1.& S. 8784), if railroad- 
owned cars are used they will be provided by the Soo Line; however, the 
involved unit train tariff provides that shipper-owned or leased cars 
may be used (Item 110 reference to Agent B. B. Maurer's Mileage Tariff 
7-C, I.C.C. H-54). It will be seen that the revenue contribution per 
cwt., i.e., the excess of revenue over variable costs, amounts to 23.8 
cents on the present movement compared with 16.7 to 20.3 cents for pro- 
posed movements in railroad-owned cars and 15.6 to 19.2 cents for pro- 
posed movements in shipper cars. Thus, there will be a revenue diminu- 
tion of from 3.5 to 8.2 cents per cwt. at the proposed rate of 72.25 
cents as compared with the present rail rate. 

Respondent rail carriers previously showed in their reply to 


protests in Suspension Board Case No. 57287 (I.& S. 8784) that the annual 


grind of wheat at Martins Creek would be 129,000 tons based on a normal 
six-day work week. According to the best iniormation available to pro- 
testant milling companies, approximately G0 percent of ConAgra's wheat 
requirements, since commencement of operations at the Martins Creek 
and Sandt's Eddy facilities, has been moved to the plant by rail from 
Buffalo. On this basis, 2,064,000 cwt. could be transported annually 
by the Erie to the Martins Creek facility at present rates. This rail 
movement would occur after movement by either lake vessel or rail unit 
train into Buffalo. The transportation of 2,064,000 cwt. at present 
rates would generate annual revenue contribution of $491,232. The move- 
ment of this same amount of tonnage at the proposed unit train rate of 
72.25 cents would provide to the Erie annual revenue contribution of 
from $344,688 to $418,992 when railroad-owned cars are used and from 
$321,984 to $396,288 when shippers' cars are used. Thus, if all of 
ConAgra's annual wheat requirements move at the 72.25 cent rate, the 
Erie-Lackawanna will earn from $72,240 to $169,248 less under the pro- 
posed unit train rates than it is presently earning under the five-car 
rates applicable from Buffalo to Martins Creek. 

The above calculations are necessarily based on certain assump- 
tions concerning the volume of traffic which would be. moved under the 


proposed rates as compared with the present rates. The key assumptions 


made in this regard are the 80 percent figure used for the rail proportion 


of total traffic volume and the application of the Erie's portion of the 
72.25 cent through rate to the total annual rail volume. According to 
information which protestant milling companies have been able to develop, 


a large percentage of the wheat now being transported to the ConAgra 


ie-lackvawanna from 
yrauer.t accounts for at 
Least 80 percert <r Lhe al wreeat : Martins Creek. Accord- 
ing to information odtainec oy S be balance of the tonnage 
presently moved scachocund rrom Buitalo to Martirs Creek is via itin- 
erant exempt truck transporta-.ion, possibly in connection with north- 
bound movements of ccai to the @uftalo area. 
The use of tne 80 percent rail factor, in my opinion, results 


in a conservative evaluation of tne shift in net contribution. Rail 


proponents of the proposed rates have indicated that the rates are de- 


signed with present water-rail and ali rail costs in mind. Under this 
premise, it might fairly be assumed that rail movements comprise the 
bulk, perhaps as much as 100 percent, of the total. If it were found 
that an amount greater than 80 percent of the total were moving by rail, 
the reduction in revenue contribution shown in my study at proposed 
rates compared with present rates would have been even greater. 

As previously stated, an assumption implicit in the data 
developed in Table 1, Sheet 1, is that all of the tonnage transported 
by rail in the proposed unit train service will move at the 72.25 cent 
rate rather than at that rate for 8% months of the year and at the 88 
cent rate for 3% months of the year. This assumption is reasonable 
since it is apparent that ConAgra would utilize the 72.25 cent rate to 
the fullest extent possible rather than pay the 88 cent rate, which is 
almost 16 c2nts per cwt. higher. ConAgra could, and in all probability 
would, transport the predominant portion, if not all, of its wheat re- 


quirements at the 72.25 cent rate available during the period from 
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April 1 through December 14. This would entail storage of the grain 

at Martins Creek and Sandt's Eddy during the winter season; however, 

this should present no storage problem tu ConAgra since the elevators 

at those facilities are capable of storing 2.5 million bushels (from 
ConAgra's reply to Petitions tor Suspension No. 57287). This capacity 

is equivalent to 1,500,000 cwt. of wheat or about 58 percent of ConAgra's 
annual wheat requirements. 

Another factor which would lessen the possibility of movements 
at the 88 cent rate is the probable use of exempt for-hire truck trans- 
portation during the winter. If, as protestant milling companies believe, 
20 percent of present tonnage is transported to Martins Creek by truck 
from Buffalo, it would appear that present for-hire truck costs are com- 
petitive with the present rail five-car rates. Thus, it would seem 
likely that any tonnage moved after December 15, the effective date of 
the 88 cent rate, could move in rail-for-hire truck service rather than 
in unit train service at the 88 cent rate. 

In the light of these circumstances, it is protestant milling 
companies' belief that little, if any, of ConAgra's annual wheat tonnage 
would move at the higher winter rate. Certainly, it cannot be assumed 
that wheat shipments would be spaced uniformly throughout the year, re- 
sulting in the transportation of 29 percent of the wheat at the higher 
winter rate for 34 months. On the other hand, there might be some 
possibility of limited use of the higher rate. [In order to take such 


movements into account in the comparison of revenue contribution at the 
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proposed and present rates, the data shown in fable 1, Sheet 2, have 
been developed. 

The data shown in Table 1, Sheet 2, are based on the assump- 
tion that 90 percent of the annual tonnage will move at the 72.25 cent 
rate applicable from April 1 to December 14 and the remaining 10 percent 
will move at the 88 cent rate applicable during the remainder of the 
year. For the reasons provided above, it is believed that the 10 percent 
factor gives ample recognition to any tonnage which might possibly move 
under the 8@ cent rate. The development of the revenue contribution 
per cwt. in Sheet 2 is identical to the procedure followed in Sheet 1 
of Table 1. It will be seen from Sheet 2 that at the present rate, 
covering five-car shipments from Buffalo to Martins Creek, the Erie 
derives total annual revenue contribution of $491,232. The combination 
of the proposed rates of 72.25 cents and 88 cents per cwt. would produce 
a lesser amount of contribution for the Erie. With a 60 percent division 
of the through rates the Erie's annual contribution would amount to 
$364,089 with the use of railroad-owned cars and $341,386 with shipper 
cars. With a 65 percent division, the contribution would amount to 
$440,045 in railroad-owned cars and $417,341 in shipper cars. This 
annual contribution based on a weighting of the proposed rates is 
from $51,187 to $149,846 less than the contribution earned at the 


present rates. 
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ree Commission 
Wasnington, 20423 


Dear Sir: 


Pursuant to 49 C.F.R. 1001.4, this letter is a formal 
request to inspect records now in the possession of the 
Commission's staff. The request is made on behalf of General 
Mills, Inc., International Multifoods Corporation, Peavey 
Company, The Pillsbury Company, Standard Milling Company, 

ADM Milling Company and Ross Industries, Inc. (hereafter 
referred to as Petitioners). 


Petitioners request access to the following records: 
Car Shortage Figures (i.e., the number of cars ordered but 
not provided) with respect to the covered hopper rail cars 
of the Soo Line Railroad Company for the period commencing 
August, 1972 to the present. Petitioners understand such 
records are maintained by and in the possession of the Com- 
mission's Section of Railroads. Petitioner's telephonic 
request for access to this information through the Chief 
of the Section of Railroads was denied on the ground that 
such information is not considered to be of a public nature, 
Accordingly, Petitioners are making this formal request 
pursuant to the Freedom cf Information Act, 49 C.F.R. §552. 


The car shortage data here requested are in fact of a 
public nature in accordance with both the letter and the 
spirit of 5 U.S.C. §552, and should, therefore, be made 
available. Section 552 ‘does not authorize withholding of 
information or limit the availability of records to the 

‘+. public, except as specifically stated in that section. 
(See 5 U.S.C. §552c). The information here requested is 
not specifically authorized by Section 552 to be withheld 
from the public. In particular, the requested inform2tion 
is not embraced within Sub-section (b) of Section 552, 
U.8.C. §552 (5). 
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by Cages 
Freight Tariff 
to be effecti 
le is under inte 
to the lawfulnes oF 
uested information is 
their analysis of whether or 


violates the Interstate Conmerce 


investigation by this Con- 


Accordingly, Petitionezs respectfully request that 
the car shortage figures ir. =1e possession of the Coa- 
mission with respect to the ccvereé hopper rail cars of 
the Soo Line Railroad Company for the period commencing 
August, 1972, to the present =e made available for inspec~ 


tion and copying. Fur 
filing of protests for 
of the above specified 
Petitioners urge that 
request as promptly as 


cc: Fordyce W. Crouch, 


es 


Vice President and” 

General Counsel 

Soo Line Railroad Co. 
Soo Line Building 


em ym om 


usp Yy ~ae 


view of the due date for 
seekinc suspension and investigation 


sarift, viz., Cctober 25> bOvas 


the.cormission grant the instant 


possible. 


xespectfully yours, 


of, Fest — 


er 


sg ee HW OU). 


ve 
i CALDWELL 


Coed ULI | 


MASER 


Minneapolis, Minn. 55440 


phe for: 


General Mills, Inc. 

International Hultifoods 

Peavey Company 

The Pillsbury Company 
tandard Milling Company 

ADM Milling Company 

Ross Industries, Inc. 
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Tunis is in response to your latter netition of Cctcber 12, 

3, on behalf of various named Jmr miliing comcacies, 
requesting “that the car shortase Azures in the possession of 
the Commission with respect to the covered hopper r2il cats 
of the Soo Lins Railroad Company for the period commencing 
August, 1972, to the present ke mace evailabie tor inspection 
and cosying’”’ by you pursuect ta the Freedom of Information 
Act, 5 U.S.C $552. I must advise you that, uncer tre provisloas 
of that Act, specificaily Section 552(5)(4), this informaticn, to 
the extent and in the form which the Commission posses it, is 
exemst from the Act's public discicsure requirements. 


1am informed thet the only information within me ambit 
rour request has been provided t9 this Commissica by the 
ssociation of American Pailroads, voluctarily and confidentially, 


< 
a Yestriction against publicatien. itis clear fom tie 


> +t 


evislative history and subsequent interaretations of ine 
ion contained in Section 552/5}(4) of the Act mhatC 
aded this excertion to cover trace secrets 
inencial information waich is siven to an z 
ens must be able to coniide in thei 
2 in instances where the Government has obligated itsei 
“cod faith not to disclose documezts or information which it 
eceives, it should be able to hocor suca cbiigaticns. 


In view of the above, I must cea7 
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DONELAN. CLEARY AND CALDWELL 


ATTCRNEYS ANS COUNSELOPS AT LAw 


October 19,' 1973 


~ORN «A wsSEr 


Honorable George M. Stafford 
Chairman 

Interstate Commerce Commission 
Washington, D. C. 20423 


Dear Sir: 


By letter dated October 12, 1973, a formal request to 
inspect records now in the possession of the Commission's 
Staff was made in behalf of General Mills, Inc., International 
Multifoods Corporation, Peavey Company, The Pillsbury Company, 
Standard Milling Company, ADM Milling Company and Ross Indus-~- 
tries, Inc. (hereafter referred to as Petitioners). Pursuant 
to 49 C.F.R. §1001.4, this request was directed to the Secre- 
tary, Interstate Commerce Commission. 


Therein, Petitioners requested access to the following 
records: Car Shortage Figures (i.e, the number of cars ordered 
but not provided) with respect to the covered hopper rail cars 
of the Soo Line Railroad Company for the period commencing 
August, 1972 to the present. Petitioners noted that they have 
an immediate compelling need for access to the same inasmuch as 
the requested information is essential to Petitioners in their 
analysis of whether or not a new tariff schedule (Soo Line 
Freight Tariff 543-B, I.C.C. 7837, issued September 28, 1973, 
to be effective November 1, 1973) violates the Interstate 
Commerce Act, requiring suspension and investigation by this 
Commission. 


Petitioners are now in receipt of a’letter, dated Octo- 
ber 17, 1973, from the Honorable Robert L. Oswald, Secretary, 
Interstate Commerce Commission, wherein Petitioners’ request 
is denied. (For convenience, copies of Petitioners’ letter 
dated October 12, 1973 and Secretary Oswald's letter dated 
October 17, 1973, are attached. In support of this denial 
Secretary Oswald states, in part, as follows: 


APPENDIX D 
Page 5 of 6 


pro- 
Intor- 
specifically 
information 


Act's public 


" 


Cc ft 
ct © bt Y et 


3) Ou 
” 


fo 
mH x ¢ 


As Petitioners stressed in their letter dated October 12, 
1973, the car shortage data here requested are in fact of a public 
nature in accordance with both the letter and the Spirit of § 
U.S.C. §552, and should, therefore, be made available. Section 
552 does not authorize withholding of information or limit the 
availability of records to the public, except as specifically 
Stated in that section. (See 5 U.S.C. §552c) The information 
here requested is not specifically authorized by Section 552 to 
be withheld from the public. In particular, the requested in- 
formation is not embraced within sub-section (b) of Section 552, 
9 U.S.C. §552(b) .* 


Accordingly, pursuant to 49 C.F.R. §1001.4, this letter 
represents a formal app ! from the aforementioned ruling of 
the Secretary, dated Oci° er 17, 1973. 


Recently, the United States Court of Appeals, District of 
Columbia Circuit, had occasion to discuss exemptions from dis- 
closure under the Freedom of Information Act. In Vaughn v. 
Rosen, decided August 20, 1973, U.S. Court of Appeals, District 
of Columbia Circuit (reported at 42 Law Week 2138) the court 
stated, in part, as follows: 


"The Freedom of Information Act was 
conceived in an effort to permit 
access by the citizenry to most forms 
of government records. In essence, 


———— LTS neretteesarestnetnetsnsenetieesenensiensnseunensnnnemersssen 


*That the requested information is presently being provided to 
the Commission by the Association of American Railroads on a 
voluntary and confidential basis provides no valid reason under 
the Freedom of Information Act for concluding that this infor- 
mation is exempt, pursuant to Section 552(b) (4). The Commission 
could require these data from the carriers by virtue of Section 
20 of the Interstate Commer-e Act, 49 U.S.C. §20. The fact that 
the Commission does not now require these data and that the car- 
riers choose to call the same confidential (while at the same 
time providing the same to the Commission) does not cause this 
information to be of a non-public nature. 
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é This court has repeatedly 
ted that these exemptions from 
disclosure must be construed narrow- 
iy, in such a way as to provide the 
maximum access consonant. with the 
overall purpose of the Act. By like 
token and specific provision of the 
Act, when the Gcvernment declines 

to disclose a document the burden is 
upon the agency to prove de novo in 
trial court that the information 
sought fits under one of the exemp- 
tions to the FOIA. Thus the statute 
and the judicial interpretations rec- 
ognize and place great emphasis upon 
the importance of disclosure." 


w 


In the light of all the foregoing Petitioners respectfully 
request that the car shortage figures in the possession of the 
Commission with respect to the covered hopper rail cars of the 
Soo Line Railroad Company for the period commencing August, 1973, 
to the present be made available for inspection and copying. 
Further, in view of the due date for filing of protests for 
seeking suspension and investigation of the above specified 
tariff, viz., October 23, 1973, Petitioners urge that the Com- 
mission grant the instant request as promptly as possible. 


Respectfully yours, 


fe 
OHN F. DONELAN 


“e7. CALDWELL 

Fordyce W. Crouch, Esq. 

Vice President and - MASER 

General Counsel ne 

Soo Line Railroad Co. Attorneys for: 

Soo Line Building 

Minneapolis, Minn. 55440 . General Millis, Ine. 
International Mulvifoods Corp. 
Peavey Company 
The Pillsbury Com any 
Standard Milling Company 
ADM Milling Company 
Ross Industries, Inc. 
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Supplement 240 to Tariff C ‘TN 245-1 APPENDIX E 
RULES AND CSNER GOVERN ET ) PROVESTONS 


SPECIAL RULES AND RAGLiATIONS ars COPY AVAILABLE 


UNLIMITED 
APPLICATION 


0 Radford, Va. to 2490 Bristol,Va.- 
Sorton,Va.,apply rates - 


CiAL RULES AND RFLA'LATIONS 
LIMITED 


APPLICATION 


(Applicable on*y when specific refererce 1s made to this item) 

(a) Rates apply as re-shipping oy propertiona) rates applicable on traffic reach- 
ing the reshipping point via a rail or water transportation line that can furnish 
to the outbound carrier freight bill or like documentary evidence as to the origin 
of the traffic and rate paid to the re-shipping point. Rates also apply on through 
billed shipments not stopped in transit at re-Shipping points subject to this 
application. 

(b) Provided,that in no case shall the combination through rate to and from the 
re-shipping pcint via rail be less than the rate from the re-shipping point appl‘ - 
cable on a shipment originating thereat to final destination,the difference neces- 
sary to protect such rate from the re-shipping point to be added to the re-sbhipping 

ate therefrom. (See Exception 1 and 3 below). . 

(c)“In no case shall the combination through rate to and from the reshipping 
point via rail be less than the single factor through commodity rate from original 
shipping point to final destination named herein,which shall be the minimum through 
rate,the difference necessary to protect such minimum through rate shall be added 
to the re-shipping rate from the reshipping point. The rovisions of gb drag (c) 
will not apply ip connection with application of Items 355,356 and 437. (See Excep- | 
tion 2 and 3 below). 

hese rates are *rolicable on Ex-Lake shipments as of the date such shipsents 

Mieave the lake por. 

RE-SHIPPING 0} These rates are applicable on shipments which arrive at Chicago,I11.,by River or 
PROPORTIONAL Canal. The rates covered hereby are applicable as of the date from point of origin { 
RATES FROM Mes shown on the shipping directions surrendered at Chicago,Iil- 

CHICAGO The Rx-Lake Grain and/or Grain Product rates vill apply only on Grain and/or 
JOLIET : Grain Products which arrive at Chicago,Milwaukee or Manitowoc via lake ,also on 
KANKAKEE Grain Products ailled from Grain which arrives at these ports via lake. The Ex-Lake 
MILWAUKEE rates covered hereby are applicable as of the date shipments leave the respective 
MANITOWOC etc points named hereic. 
' ‘l\’ The Ex-River or Ex-Canal Grain and/or Grain Products rates will apply only on 
Grain and/or Grain Products which arrive at papi yy 8 pode river or canal,also on; 
Grain Products zilled from Grain which arrive at Chicago,I11.,via :iver or canal. 
The rates covered hereby are applicable as of the date from point of origin as 
shown on the shipping directions surrendered at Chicago,I11. 

These rates are subject to transit rules and regulations published in tariffs 
lawfully on file with the interstate Commerce Commission. E 

EXCLPTION 1.-The provisions of paragraph (b) as to the application of the rate on 
rte originating at the re-shipping point as minisa will not apply in connec- 
tion wit:: 

(1) Shipments wins to Chicago,I11. via River or Canal. 

(2) Shipments of Malt and Malt Sprouts,CL,originating at Jefferson Junction , as. 

(3) Shipments of Corn and Corn Products nased in Item 437 ,originating at PCKY 
stations named in Item 437. 

EXCEPTION 2.-The provisions of Perserape (c) will not =pply in connection with 
phe og of the proportional rate from Danoville,I11. on the C&EI (Station 285) 
(item 1559.1) ,LAN (3tation 11007.84) (Item 1559.1), N&W (Station 1105) (Item 1559.2), 
PCC (Station 16905) (Item 1559.3) ,PCW (Station 7900) (Item 1559.5) on domestic 
rates on Corn and Corn Products as described in Paragraph A of Item 1260. 

EXCEPTION 3.-On through billed shipments of Starch and Dextrine the ainizus 
Reeser rate shall be the Grain Products flat rate from reshipping point to des- 

nation. 


(Applicable only when specific reference is aade to this item) 
Rates apply as pate be or proportions] rates on traffic reaching 
ehipping point via a rail or water transportation line that can fu: to the out- 
bound carrier freight bill of like dce:umentary evidence as to origin of the 
traffic and rate paid to the re-shippi int, and will pel on such traffic 
eK or tetnatine ot poise? in ILLINOIS MISSOURI tem 536) and the follov- 
De io IOWA ¢ Item 536): Beck ,Bellevue eodorf ,Buffaio,Bullard,Burii 
linton Davenport ,Dubuque ,Fai “Ft .Madison,Green Island Kemper, 
TRAFF I’: ons ,Hontpeli ntrose ,Mooar ,Muscatiae Patterson, 
ORIGINATING re bula, y ,Shaffton ,Shopton ,Spring Grove ,Tile Works, 
IN ILLINOIS- feithatfarg,Wever,from which no single factor through 
IOWA- sev“4y convection with the in-bound carrier via the re- 
MISSOURI ini py noiat to final destination. 
TERRITORY eha : : rates to and from the re-shippiag poiat 
han we through joint rates ir e op the commodity forwarded from the 
DD point fron the origin point of the ts to final 
Gtion of the Grain or Grain Products via any 
om the re-shippiag peint applicable om a shi t or 
destination, whichever may be the higher ,the difference nec 
of the above bases of rates ag minigum,to be added to the re-sbi 
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APPENDIX F 


MAP OF SOO LINE RAILROAD SHOWING DENT, 
WENDELL AND PINEWOOD, MDMN. -(AND POINT 
EAST THEREOF) AT WHICH UN-AUTHORIZED 
FOURTH SECTIOn DEPARTURES COULD OCCUR 
UNDER TRE PROTESTED 72 1/4¢ RATE. 
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BEFORE THE 
INTERSTATE COMMERCE COMMISSION 


LL 


PROTEST AND PETITION FOR SUSPENSION 
AND INVESTIGATION OF THE 
MARITIME ADMINISTRATION 


Sn ane 


SF 


EFFECTIVE DATE : November 1, 1973 
TARIFF REFERENCE: Soo Line Freight Tariff 543-5, LCC Jas7 


COMMODITY Wheat, in bulk, in covered hopper cars having capacity 
of 4500 cubic feet and over 


Duluth, Minnesota; Minneapolis, Minnesota; Minnesota 
Transfer, Minnzsota; St. Peu!l, Minnesote; and Superior, 
Wisconsin 


Martins Creek, Pennsylvania 


ROBERT O- FOERSTER, IITe 
Trial Attorney 
Maritime Administration 
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The Maritime Administration, UeSe Department of Commerce, respectfully 
petitions that tne Commission suspend and enter upon an investigation into the 
reasonableness and lawfulness of the Soo Line Railrcad Company's freight 
tariff 543-B, ICC 7837. In support thereof, Protestant Maritime Administration 
avers the following: 

1. The Maritime Administration is the agency of the federal 
government charged with the responsibility to develop and maintain the 
nation's merchant marine under the Merchant Marine Act, 1936, as amended. 

In this capacity it has the duty to foster the development of a merchant 
marine which is sufficient to carry the domestic water-borne commerce and 

a substantial portion of the water-borne export and import foreign commerce 
of the United States. The maintenance of a strong domestic fleet on the 
Great Lakes! terways is implicit in this delegation of authority. 

2. This policy is further exemplified in the Merchant Marine Act of 
1970, PeLe 91-469. Section 26 thereof designated the Great Lakes as the 
fourth seacoast of the United States. That Act also extended to Great Lakes’ 
carriers the resources of the Maritime Administration with regard to research 
and development, promotion and financial aid such as‘tax deferred capital, 
construction funds to encou shipbuilding, construction and cperating subsidies, 
and ship mortgage guarantees. 

3. Additionally, the National Transportation Policy which appears 
&s a preamble to the Interstate Commerce Act mendates the fair and impartial 
regulation of all modes of transportation so as to recognize and preserve the 


inherent adventages of each with the objective of developing, coordinating 


bs 


and preserving a national transportation system by water, rail and highway 
which is adequate to ~.eet the needs of the commerce of the United States and 
the national defense. 

4. The rates proposed by the Soo Line Railroad Company in conneccion 
with the Erie Lackawanna Railway Compeny in Freight Tariff 543-B will 
seriously undermine the economic viability of the water carriers operating 
in the Great Lakese Traditionally, grain has moved from Duluth and Superior 
to Buffalo by water carrier. From Buffalo, the grain moved by rail to 
Martins Creek. Under proposed Soo Line Freight Tariff 543-B, the grain 
will move the Martins Creek completely by rail at a rate significantly lower 
than the total water-rail rate despite the fact that the water-rail route 
is the lower cost route.e Historically, water carriers lave always been 
able to carry bulk commodities more economically than rail carriers and have 
been able to pass this cost adventage on to shippers. 

5. Under the Soo Line proposal, the water carriers' inherent cost 
advantage will be lost, and said carriers will have to lower their rates 
to a non-compensatory level in order to meet Soo Line and Erie Lackawanna's 
competition. Such a result would violate our Netionat Transportation and 


Merchant Marine Policies. 


Respectfully submitted, 


— 


, A coves sa . “iiieey 
Li (C=. 
ROBERT O- FOERSTER, III. * 
Trial Attorney 

Maritime Administration 


washington, D- 
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EFFECTIVE DATE: 


COMMODITY: 


TERRITORY: 


Of Counsel: 


TARIFF REFERENCE; 
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Before the 


INTERSTATE COMMERCE COMMISSION 


SUSPENSION DOCKET NO, 59923 


REPLY TO PROTESTS AND 


PETITIONS FOR SUSPENSION 


November 1, 1973 


Soo Line Tariff 543-B, ICC 7837 
(in its entirety) 


Wheat, In Bulk 


From Duluth, Minneapolis, 

Minnesota Transfer, and St. Paul, 
Minnesota, and Superior, Wisconsin, 
to Martins Creek, Pennsylvania 


CONAGRA, INCORPORATED 


By Donald Macleay 
Peter A. Greene 
Its Attorneys 


1A MACLEAY, LYNCH, BERNHARD & GREGG 


1625 K Street, N. 


W. 


Washington, D. C. 20006 


Dated: October 25, 


1973 
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Before the 


INTERSTATE COMMERCE COMMISSION 


SUSPENSION DOCKET NO. 59923 


REPLY 10 PROTESTS 


AND PETITIONS FOR SUSPENSION 


t 


Comes now ConAgra, Incorporated (ConAgra), and files this 


reply to the protests and petitions for suspension filed herein, 


I 


THE PROPOSED RATE 


The protested rate is published in Soo Line Freight Tariff 
No. 543-B, ICC No. 7837. It is a proportional rate published 
to apply on wheat from Duluth, Minneapolis, Minnesota Transfer, 
and st. Paul, Minnesota, and Superior, Wisconsin, to Martins 
Creek, Pennsylvania, when routed via Soo Line-Chicago, Erie 
Lackawanna, The proposed rate is applicable on shipments having 
a minimum weight of 190,000 pounds per car used and further re- 
stricted in its application to a minimum of three consecutive 
unit-train movements with a minimum per movement of 5,000 tons, 


Each movement must be tendered on one bill of lading, ona 


single day, fron one consignor at one location at origin, to 

a single consignee, at one location at destination where all 
cars must be completely unloaded. Shipments will receive 24 
hours free time for loading the entire shipment at origin and 
36 hours free time will be provided for unloading the entire 
shipment at destination. In the event the entire shipment is 
not tendered to a carrier for movement to destination within 
24 hours after placement, actual or constructive, detention 
charges in the amount of $475.00.for each 24 hour period or 
fraction thereof subsequent to free time shall be assessed, 
When empty cars are not tendered after unloading within thirty 
six (36) hours after placement, actual or constructive, a 
detention charge of $9.50 per car will be assessed on all cars 
in the unit-train for each 24 hour period or fraction thereof, 
“Subsequent to the expiration of free time. Intermediate 
application at destination will apply. Normal terminal or 
transit services and privileges such as weighing, inspection, 
diversion or reconsignment will not apply. ‘The provisions of 
agent B. B. Maurer's Mileage Tariff No, 7-B, ICC H-43 will apply. 


The level of the proposed rate between April 1 and 


December 14 (which corresponds to the period of open navigation 


> ® 
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on the Great Lakes) is 72-1/4¢ per cwt. Between December 15 
and March 31 (which corresponds to the period of closed navi- 
gation on the Great Lakes) the level of the proposed rate is 


88¢ per cwt. 


it 


PRELIMINARY STATEMENT 


The protests which have been filed in opposition to the 
proposed rate fall into two basic categories, First, there are 
the protests of ConAgra's flour milling competitors. The second 
category are the carrier competitors of EL and/or Soo Line and 
related port interests. In order to facilitate brevity and to 
eliminate duplication in making our response, we have undertaken 
to consolidate our replies in accordance with those two basic 
classifications of protestants, 

ConAgra will undertake to respond to all but the most inane 
of protestants' contentions. There are, however, several points 
which have a bearing on the more prominent ‘assertions of pro- 
testants which warrant special emphasis and should he borne in 
mind throughout the Board's senbbevattot of our entire response, 
They are as follows: 


- The proposed rate will result in transportation charges 


to ConAgra no lower than those which it presently incurs. 
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- ConAgra_is presently shipping substantial quantities of 


grain to Martins Creck and the only question to be resolved in 
this controversy is whether Soo Line will be permitted to 


originate such traffic for tender to EL for delivery or if the 


lake carriers will be permitted to maintain their present monopoly 


on such traffic. 


t 


- The miller protestants who control elevation facilities at 
Duluth/Superior and Buffalo and the lake carrier protestants 
presently have an anticompetitive’ stranglehold on the flow of 
grain to eastern markets which they are here fighting tc retain, 

~- Although protestants seek to inject the issue of car 
supply, ConAgra has during the past year leased 250 jumbo covered 
hopper cars for use in supplying grain to its flour mills repre- 


senting a_commitment which more than offsets the 50 cars which 


would be used in this movement, 


pee: 
REPLY TO ALLEGATIONS OF _ 
COMPETING MILLERS : 
General Mills, Inc., International Multifoods Corporation, 
Peavey Company, The Pillsbury Company, Standard Milling Company, 
ADM Milling Company and Ross Industries, Inc., filed a joint 


protest which embraces all opposition of actually or allegedly 


competitive milling interests.” 

General Mills, International, Peavey, Pillsbury, and 
Standard all operate substantial mills at Buffalo, New York, 
and their snouaetion is based upon the alleged impact of the 
proposed rate on those ~ills. ADM's opposition is predicated 
upon the alleged impact *: the proposed rate on its mill at 
Minneapolis and Ross bases its onposition on the alleged 
impact of the proposed rate on its mills in Kansas (Joint 
Protest, p. 6). 

The most vigorous opposition to the proposed rate comes 
from the Buffalo milling interests, which take the position 
that the proposed rate would provide Conagra with a significant 
competitive advantage in the New York and Philadelphia bakery 
flour markets and that it would permit Conagra to seriously 
disrupt existing marketing patterns in those areas to an extent 
which would threaten the continued viability of their Buffalo 
operations. These arguments are based upon a total disregard 
of two crucially impsrtant facts. First, the proposed rate rep- 
resents no reduction in Conagra's transportation costs but merely 


affords Conagra a choice of who to buy their grain from and how to ship 


*The joint protest is adopted by a telegraphic protest on behalf 
of the unidentified members of the Kansas=-Missouri River Mills 
Association. 
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it which, incidentally re choices already available to the 
protesting Buffalo millers. Second, protestants ignore the 
fact that ConAgra's mill at Martins Creek is presently in full 
operation and ConAgra is presently selling its flour in the 
Mid-Atlantic market. 

The most serious defect in protestants' presentation is 
the underlying assumption ‘that the proposed rate represents a 
reduction in ConAgra's present transportation cost of delivering 
grain to Martins Creek, ConAgra currently uses grain at Martins 
Creek which moves from Duluth/Superior to Buffalo at 16¢ per 
bushel or 26.67¢ per ia, is transferred at Buffalo for 5¢ 
per cwt. and is moved to Martins, Creek by truck at 22¢ per 
bushel or 37¢ per cwt. (See Exhibit 1 ) or by rail via EL at 
40¢ per cwt. .EL Freight Tariff 146, ICC 174 , X-299). This 
adds up to a total cost of 68.67¢ per cwt. to 71.67¢ per cwt. 
as compared to the proposed rate of 72-1/4¢ per cwt. during 
open navigation peenens During closed navigation season the pro- 
posed rate is 88¢ per cwt. which is exactly. equal to the Minneapolis 
and Duluth/Superior to Buffalo unit train rate of 43¢ per. cwt, 


(See Soo Line Tariff No, 526-I, ICC No, 7755), 5¢ transfer cost at 


* As confirmed by the protest of the Lake Carriers Association, 
p. 4, current lake freight from Duluth/Superior to Buffalo is 
16¢ per bushel which converts to about 26.67¢ per cwt. 


** See Exhibit 2. 
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Buffalo and 40¢ rail rate to Martins Creck (EL Tariff No, 146 


ICC No. 174 , X=208). 

Thus, ConAgra, even with the availability of the proposed 
rate, will still be operating at substantially the same rate 
disadvantage as presently cxists. For example, as shown in 
Exhibit 3 the cost to Buffalo mills to move wheat to Buffalo 
and :lour to such representative points as Philadelphia, Pa., 
Hac! asack, N.J., and Brooklyn and Jamaica, N.Y., is 88¢ per 
cwt,. In contrast, the cost to ConAgra to move grain to Martins 
Creek and deliver flour by ieank 6 the same destinations ranges 
upwards from $1,03-1/4 per cwt. 

A major consideration in allowing ConAgra the option of 
all rail movement cf wheat to Martins Creek is one which the 
Buffalo milling interests have understandably failed to mention 
in their presentations, However, it is one which is vital to 
an understanding of their real motivation in opposing the 
proposed rate just as they have opposed every other attempt 
by progressive millers to break the stranglehold that the 
Buffalo millers have on the entire eastern flour market. At 
the present time ConAgra has available to it only one feasible 


route of movement for receipt of wheat at Martins Creek via 


* ConAgra, of course, has the option of rail delivery from 
Martins Creek but the cost of such rail delivery would be so 
far in excess of truck delivery cost that it is not a serious 
alternative, 


* 
for-hire common carriage, This routing is via lake vessel 


from Duluth/Superior to Buffalo and then via rail from Buffalo . 
to Martins Creek via the EL five car rate of 40¢ per cwt. 


(EL Freight Tariff No. 146 ICC No, 174 


: » X-299) or via 

motor carrier at 22¢ per bushel or 37¢ per cwt. (See Exhibit i). “ 
The difficulty with that arrangement is that the Buffalo milling 
interests control virtually all of the elevation capacity at 


Buffalo, They also enjoy a similar position at Duluth/Superior, 


This means that ConAgra is presently in the totally untenable 


source of supply. We do not think that it is proper for us : 
to be forced to remain in that position. ConAgra sincerely 


believes that this situation is one which can and should be 


* The Buffalo millers make much of the fact that ConAgra 
advised the Commission last year that, if an earlier attempt 
to provide ConAgra with competitive all rail rates failed, 
ConAgra would be forced to make a long term commitment to 
unregulated water/private truck movement. As noted by 
protestants, ConAgra did not commit itself to such an 
alternate method of transporting its grain requirements to 
Martins Creek, The publication by EL of multiple car rate 
from Buffalo to Martins Creek, the availability of for-hire 
truck movement of grain from Buffalo to Martins Creek, the un- 
precedented instability in the grain market precipitated by 
the Russian grain purchase and all of the other considerations 
that influenced ConAgra's managerial determination not to 
commit itself as yet to private carriage ir delivering grain 
to Martins Creck need not be discussed in detail. Ail that 
need be said is that ConAgra cannot believe that the Commission 
will adopt protestants’ suggestion that it should be penalized 
because it has chosen to continue to place maximum reliance 
upon regulated for-hire transportation rather than private 
carriage, 
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alleviated by enlightened regulatory action rather than one 
which ConAgra is forced to resolve itself by a to 
private antitrust remedies, 

The second contention of pepecatenes. namely that the 
proposed rate would somehow be disruptive of existing marketing 
patterns can be swiftly disposed of by reference to the facts, 
To begin with ConAgra's Moris Creek facility is already producing 
flour at optimum production levels. The grain which would move 
to Martins Creek under the proposed rate is already moving 
there now. For example, since March of this year ConAgra 
has moved in excess cf 650,000 bushels of grain to Martins S 
Creek, The flour produced at Martins Creek is presently being 
marketed in the Philadelphia and New York City metropolitan 
areas, 


Also relevant to consideration of the protestants' specious 


arguments on this point is the fact thatsthe potential market 
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for mills located at Buffalo encompasses virtually the entire 
northeastern United States, Total annual flour consumption 
in that market is approximately 60,000,000 cwt. This figure 
is derived by applying the annual per capita consumption of 
111 pouncs to the 1970 populaticn figures reported by the 


United States Census Bureau for the Middle Atlantic and New 


England states. Our mill at Martins Creek, operating at full 
rated capacity is capable of producing about 1-1/2 million 

cwt. of flour annually. This means that we are in a position 

to compete for approximately 4% of the total market presently 
served by the Buffalo mills. Obviously such a small competitive 
potential can have no appreciable effect on the Buffalo mills. 


Even more significant is the fact that our Martins Creek 


mill is so located that we can realistically compete with the 


Buffalo mills only in the New York, New Jersey and Eastern 
Pennsylvania markets (roughly a radius of 100 miles from our 
Mar‘tins Creek facility). We cannot compete with the Buffalo 
mills in any of the New England states or in any of the re- 
mainder of the Middle Atlantic states. Therefore, the Buffalo 
mills can and undoubtedly already have more than offset any 

loss of business that ConAgra might have caused them by devoting 
some of their capacity to areas where we cannot compete with 


them, 


As far as the so-called competitive advantage is concerned 


we readily admit that our ability to deliver by truck on short 
notice, in small quantities, should be attractive to those 


bakeries within our service area which have facilities for 


Ihe 


receiving flour by truck. This is due to the fact that prompt 
delivery in small quantities enable them to maintain lower 
inventories without risk of interruption in production, 

Another advantage of truck delivery from a nearby milling 
location is that it minimizes the risk of interruption in 
delivery schedules as a resuiv of such perils ac ...:il work 
stoppages, serious weather problems such as hurricane Agnes, 
etc. Flour is a very basic item in daily nutrition requirements 
and any such interruptions have far reaching negative impact 
upon the consuming public. These obvious advantages to the 
consuming public far outweigh the purely self-interest con- 
siderations raised by protestants, 

Under all of the foregoing circumstances it is clear that 
the protesting Euffalo milling interests will suffer no injury 
aS a consequence of this proposed rate, that their only genuine 
motivation is to maintain their existing stranglehold on the flow 
of grain and grain products into the Eastern markets, and that 
theCommission's clear obligation to further the public interest 
requires that the existing untenable situation at Buffalo be 
eliminated immediately by allowing the proposed rate to become 


effective without suspension, 


* Actually, the great preponderance of commercial bakeries in 
this area are geared to receiving flour by rail and therefore 
will not be potential customers of ConAgra unless and until 
they invest in truck unloading facilities, 


If, on the other hand, the proposed rate is suspended in 
response to their deceptive representations, the Buffalo mills 
will have achieved a further extension of their existing control 
of the eastern flour market at the expense of the consuming 
public, This would be a particularly unfortunate turn of events 
in view of the fact that these same protestants have success- 
fully misused the Commission's suspension procedurcs in the past 
to fend off what the Commission ultimately determined to be 
"fair competition", In 1962 certain rail carriers published 
rates on grain and grain products from Pittsburgh which were 
suspended after Buffalo milling interests (the same interests 
who oppose this rate) raised essentially the same arguments as 
those which they have presented in this proceeding, in Grain, 
Pittsburgh, Pa., To Eastern Base Points, 322 I.C.C. 218; Division 
2 found that such arguments were "speculative" and approved the 
proposed rates concluding that "We are not required to protect 
Buffalo from fair competition.,'"' 322 £.C.C. at 232. The Division's 
decision was affirmed by the entire Commission at 325 I.C.C. 669 
in which the Commission noted at page 680 that: 

The fact that flour from the proposed mill might 

possibly displace Buffalo flour at certain of the 

destinations is not sufficient to support a finding 

of undue preference or prejudice. This merely 

represents normal competition, As indicated by 


the division, we are not required to protect Buffalo 
from all competition, 
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The Commission's decision was eventually upheld in State of 
New York v, United States, 256 F.Supp. 634 (1966), aff'd 386 
U.S. 349, 18 L.Ed.2d 98 (1967). The rate which was in issue in 
that litigation continued in effect until just a few days ago 
but, unfortunately, the shipping public has been denied its 
effective use because the intended user abandoned its plans 

to build a mill at Pittsburgh during the pendency of the liti- 
gation, Undoubtedly protestants are hopeful of achieving the 
same result here where their anticompetitive objective is just 
as lacking in merit as it was in the Pittsburgh case, The 
Commission should not be deceived into playing into their 
hands a second time, 

ADM also suggests that Minneapolis will be placed at a 
competitive disadvantage to Martins Creek under the proposed 
Fate. (Joint Protest, pp. 31-33). This is obviously an argument 
of desperation, If, in fact, ADM actually sells flour in the 
eastern markets from its Minneapolis mill, a contention which 
is never actually made, it is presently doing so in direct 
competition with Buffalo mills with a combined annual 
milling capability of 21,000,000 cwts. Those mills can move 
grain to Buffalo for 31.67¢ (26.67¢ lake freight + 5¢ elevation at 
Buffalo) and flour to New York for 58¢ per cwt. (Penn Central 


Tariff No. 1722, ICC 3809) for a total delivered cost of 89.67¢ 


Under the proposed rate it will cost ConAgra 72-1/4¢ for rail 
delivery of grain to Martins Creek plus 2¢ for truck movement 
from rail head to elevator plus 34¢ per cwt. to move flour 

from Martins Creek to New York (Ex, 3 ). This results in a 
total cost of 108-1/4¢ per cwt,. under which ConAgra could 
deliver a maximum of 1.5 million cwts. or only a small fraction 
of what the Buffalo mills ‘grind, Obviously, the proposed rate 
can have no effect upon any position that ADM mizht have in the 
New York market, even ignoring the fact that ConAgra can presently 
serve the New York City market at exactly the same cost as under 
the proposed rate by using grain that moves across the lakes to 
Buffalo and thence to Martins Creek via truck at 37¢ per cwt. 

or via the EL five car rate of 40¢ per cwt. 

Protestant millers also suggest that the proposed rate 
would be violative of Section 3(1) with respect to millers 
located in Kansas and other midwest points, It is established 
beyond serious question that a violation of Section 3(1) cannot 
be established without a showing of substantial similarity in 
transportation circumstances under which both the allegedly 
preferred and the allegedly prejudiced traffic are moving. 
Equally well established is the principle that existence of 
water competition for the traffic of the allegedly preferred 


Shipper and the absence of such competition for the traffic 


} 
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of the allegedly prejudiced shipper fully justifies a lower 
rate for the former than for the latter. Newsprint Paper from 
Jenn. and Ala. to Houston, 313 1.C.C. 667, 675; Portland Freirht 
Tratite Association v. No. Pacific Ry. Co.. @€ al., 337 1.C.C. 
826 (1970). There is no water movement of flour from midwest 
mills to eastern seaboard flour markets. Thus, the proposed 
rate cannot possibly be unduly or unreasonably prejudicial 
as to midwestern millers, This was pointed out quite succinctly 
in Docket No. $8371 Wheat in: Multiple Car Shipments, Minn., 
Wise. to Buffalo (1965, not printed in full). There Examiner 
Boisseree rejected essentially the same argument by essentiall: 
the same interests who raise it here, when he stated as follows 
at page 14 of the report which was adopted by the Commission: 

The Kansas protestants have net submitted a sound 

basis to Stipport their requested findine that the 

trainlond rate results in unlawiul prejudice. The 

existence of the competitive mode of transportation 

Via the Great Lakes on the spring wheat shipped irom 

Minneapolis and Duluth to Buffalo, and the absence 

of this factor on like movements of wheat from Kansas 

City to the same eastern point, precludes a deter- 

mination that circumstances and conditions attending 

the compared movements are similar. 

The foregoing finding is equally dispositive of the repre- 
sentations of the midwestern milling interests in this proceeding. 


Among the other would-be issues raised by miller protestants 


which warrant brief comment is the contention that the proposed 


rate is predicated upon outdated factors for cross—Lake and 
Buffalo elevation charges (Joint Protest, pp. 26-29), This of 
course is contradicted by the statement of the Lake Carriers 
Association which verifies the accuracy of the factor used for 
cross-lake charges which is 16¢ per bushel or 26.67¢ per cwt. 
and the 5¢ factor for elevation and ins pection (Lake Carriers’ 
Protest, p. 4). Unlike protestants, we have no crystal ball 
to tell us what I:ke freight rates will be in future years, 
It is precisely for shis reason that under Item 140 of the 
proposed rate it has no application beyond September 14, 1974. 
This is the same date on which protestants' unit train rate 
from Duluth/Superior and Minneapolis/St, Paul, to Buffalo 
expires (See Soo Line Freight Tariff 52G-I, Icc 7055). At 
that point the participating carriers can review the level of 
lake freight rates and make appropriate adjustments to both 
unit train rates simultaneously. Thus there is no more 
possibility that the proposed rate will be "annually under- 
stated" than there is of the Buffalo unit train rate being 
“annually understated", 

Commencing at page 29 of their seine protest miller 
protestants also suggest that the historical rate relationship 


between Duluth/Superior, on the one hand, and, on the other, 
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Minneapolis/St. Paul be destroyed, Protestants argue that since 
Minneapolis is not located on the Great Lakes it should not take 
a water-related rate, They conveniently overlook, however, the 
fact that virtually all rates from Minneapolis including the 
unit train rate to Buffalo, (See Soo Line Freight Tariff No, 
526-I, ICC 7755) are at the same level as the rate from Duluth/ 
Superior, If. that relationship is to be destroyed such action 
is certainly not appropriate for a proceeding of this type. 
Rather it should be taken in a proceeding in which all interested 
parties can participate and in which all Minneapolis/St. Paul - 
Duluth/Superior relationships can be considered. Certainly 
where, as here, the proposed rate from Minneapolis/St. Paul is 
competitively justified independently of water competition by 
the mere existence of the unit train rate from Minneapolis/St. 
Paul to Buffalo there is no basis for denying the Minneapolis/ 
St. Paul rate to ConAgra, 

Although the relationship between handling and elevation 
costs at Duluth/Superior vs. Minneapolis/St. Paul have no 
relevance to propriety of rate parity from those two points, 
reference to those figures by protestants at page’ 30 of their 
joint protest provide an interesting insight into the anti- 
competitive barriers that these protestants impose upon their 


competitors. As previously noted ConAgra presently has no 


option but to move its grain to Martins Creek via the Lakes 
from Duluth/Superior to Buffalo, Protestants enjoy a dominant 
control over the transfer and elevator facilities at Duluth, 
As a result, according to protestants' own figures, ConAgra 
must pay 25¢ to 42¢ per cwt. at protestants' Duluth/Superior 
facilities for exactly the same service that it receives at 
Minneapolis for 11.7¢ to 12.5¢ per cwt. It is difficult to 
conceive of a more compelling justification for promptly 
freeing ConAgra from such unconscionable restraint by allowing 


the proposed rate to become effective without delay. 


The miller protestants allege the existence of fourth 


section violations on the basis of highly imaginative compari- 


sons of the proposed multiple car rate with various Single car 
* » 


rates, ‘However, as the Commission has repeatedly held, " 


in applying the ce via section like transportation services 
and charges must~zbe compared," Coal From Ill., Ind., and Ky., 

: puted ls reached Moar nee JaOendaes aaa MUates hoh AR A 
To Ill, And In#.; 308 I.C.C. 673, 677; Terminal Refrigerating 
Co. Vs Atchigon, 1. & 6.F. Ry. Co., 178 fc. Cc. 697, 701. 
Here, the proposed rates are unit train rates. The rates which 
protestants use to make their unfounded comparisons are single 
car rates, Thus,under long established precedent, in: luding 
the above cited cases, there simply is no basis for a finding 
of any fourth section viglations, 
* ‘This Same specious argument constitutes the basic contention of 
the protest filed on behalf of the Chicago Board of Trade, Since that 
protest presents no argument worthy of comment other than what is 
already covered in our response to the protestant millers ConAgra 
sees no point in burdening the record with a separate repetitious 


response to the Chicago Board of Trade's protest. 


s 
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In a final desperate effort to create an issue where none 
exists, miller protestants, beginning at page: 44 of their protest, 
suggest the existence of various Section 6(1) violations, The 
speciousness of these arguments can best be demunstrated by 
reference to one typical example. At page 47 of their protest 
the millers state that the tariff does not indicate whether it 
is in compliance with Service Order 1120. If protestants had 
taken the trouble to look at Item 60, of the tariff they would 
have seen that it is expressly subject to all outstanding 
service orders, 

IV 


RESPONSE TO ALLEGATIONS OF LAKE CARRIERS AND RELATED INTERESTS 


The opposition of the lake carriers and the Buffalo port 
interests to the proposed rate is based upon their desire to 
maintain their captive hold on all of the grain meving to 
ConAgra's Martins Creek facility, Although their arguments 
are embellished with many extraneous features that is essentially 
what their position boils down to, ' 

The protests of the lake carriers and their supporters show 
an amazing similarity of content in that they all make meaning- 
less comparisons between the proposed rate of 72-1/4¢ per cwt. 


and an unidentified single car rate of $1.15 from Minneapolis/ 


St. Paul and Duluth/Superior to Martins Creek. If a pound of 
traffic has moved to Martins Creek under such $1.15 rate it 
has moved for someone other than ConAgra since that rate is well 
above the rates presently available to ConAgra, During open 
navigation season it can come across the lakes to Buffalo from 
26.67¢ per cwt. plus 5¢ elevation and transfer charge at Buffalo, 
It can then move from Buffalo to Martins Creek either on the EL 
five car rate of 40¢ per cwt. (EL Tariff No. 146, ICC 174) or by 
exempt truck at 22¢ per bushel or 37¢ per cwt,. (See Exhibit 1 ). 
During the period from May 3, 1973, to October 12, 1973, ConAgra 
moved 125 cars from Buffalo to Martins Creek under the EL five 
car rate of 40¢ per cwt. and 301 trucks at 33¢ to 27¢ per ewt. 
This works out to 64% of our traffic via lake rail at a total 
cost of 71,67¢ per cwt. and 36% via truck at total cost of 
about 68,67¢ per cwt. or less. Thus the proposed rate of 72- 
1/4¢ per cwt. during open navigation season is not even as low 
as ConAgra's existing transportation costs, _ 

During the winter months when Navigation is closed on 
the lakes the proposed rate is 88¢. This is exactly equal to 
the Buffalo unit train rate of 43¢ per cwt. (Soo Line Tariff 
526-I,ICC 7755) plus 5¢ per cwt. elevation and transfer at 


Buffalo plus the EL five car rate of 40¢ per cwt. to Martins 


‘e 


Creek (EL Freight Tariff 446, ICC i774), 

From the foregoing it is clear that the imaginative 
arithmetic exercises of protestants have no relevance to the 
realities of the situation, Clearly, there is no rate reduction 
involved here, All that is proposed is an all rail rate at or 
above the level of lake/rail and lake/truck movement presently 
available to and being utilized by ConAgra, 

Protestants' apprehensions of substatial diversion are 
also totally lacking in merit, As the lake carriers concede, 
they currently handle some 60,000,000 bushels of domestic grain, 
Of this amount Buffalo handles 96.5% or in excess of 58 million 
bushels, Even if ConAgra shifted all of its traffic from lake/ 
truck and lake/rail to through rail movement under the proposed 
rate the net loss to the lake carriers would be about 3.5 million 
bushels or only about 6% of their total. Sharing 6% of available 
traffic with the railroads can hardly result in the total collapse 
of the entire Great Lakes Fleet as predicted by the lake carricrs, 

As for the port of Buffalo, the bypassing of that port 
by any significant amount of grain traffic is probably the best 
thing that could happen to the consuming public, As so often 
happens when a single entity or locale obtains a monopoly 


position, the port of Buffalo has developed a canplacency and 


lethargy which has reduced its railroad terminals to among the 


worst run terminals in the country, The chronic delays which 
invariably ‘occur in handling grain at Buffalo, which would be 
eliminated under the proposed through rate, are undoubtedly well 
known to the Commission through numerous car service complaints. 
Elimination of those delays and the costs associated with them 
are alone sufficient reason to justify approval of the proposed 
rate, 

It comes with particularly ill grace for the lake carriers 
to suggest that the proposed rute would tend to be anticompctitive. 
At the present time they have no competition for ConAgra's trafic 
end the proposed rate would merely provide them with some, Thus, 
a healthy competitive situation would be created rather than 
eliminated by the proposed rate. The speciousness of the attack 
on the multiple trainload requirement is readily demonstrated 
by reference to the facts. The amount of grain which would 
be handled in each trainload movement under the proposed rate is 
165,000 bushels, Three trainloads would therefore involve move- 
ment of a total of 495,000 bushels. One shipload of wheat in a 
typical size lake vessel employed in such service is approximately 
400,000 bushels, Thus, under the proposed rate ConAgra would be 
no more 'tlocked in" to rail movement than it would be "locked in" 
to lake movement by booking even a single vessel for shipment 


from Duluth/Superior to Buffalo. 
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The lake carriers, in apparent recognition of total lack 
of merit in their opposition to the proposed rate have also 
tried te suggest that it is somehow violative of Section 3(4) 
of the Act as that section has been construed in Arrow Trans- 
portation Co. v. United States, 176 F.Supp. 411, affirmed, 361 
U.S. 353 (1960). The short answer to this argument is that 
Section 3(4) was never intended to provide connecting water 
carriers with a virtual veto power over through rail rates as 
these protestants suggest. The obvious purpose of Section 3(4) 
as is apparent from its plain language and the many cases in 
which it has been construed, is simply to require rail carriers 
to afford the same treatment to actual or potential water 
connections as they provide to rail connections, There is, 
however, simply no requirement that rail carriers actively 


solicit participation by potential water carrier connections as a 
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prerequisite to establishment of through rail rates. The record 
is devoid of even a suggestion that protestant water carriers have 
asked to participate in the proposed rate. Furthermore, the 

fact that EL presently handles ex-water traffic from Buffalo to 
Martins Creek at competitive rates creates a strong presumption 
that, if the water carrier protestants did ask for an opportunity 
to participate in these rates, it would be afforded to them, 


However, until they make some showing thut they have requested 
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and been denied participation, Section 3(4) provides no 


justification for denying rail respondents the right to make 


competitive, and otherwise completely lawful, rates such as 
the unit train rate which is the subject of this proceeding. 

The lake carriers, in apparent recognition of the weakness 
of their section 3(4) argument advise the Commission at pages 
20-21 of their protest thdt the recent decision in Lake Carriers' 
Association, et al. v. The New York Central Railroad, et al., 

343 I.C.C. 491 (1973) has no validity because the lake carriers 
intend to appeal it. Such presumptuousness betrays a recogni- 
tion even by protestants that their section 3(4) argument, which 
attempts to place upon that section an interpretation far beyond 
that placed upon it by the Commission in its most recent 

decision in point, \is) totally Jacking in) merit... Until such 

time as the lake carriers do appeal the Commission's decision 

and succeed in having it reversed, it remains the law by which 
the Board must be guided in its determination of this controversy. 

In summary, the lake carriers and the Buffalo port interests 
have not presented a single factor which would justify their 
being permitted to misuse the Coan teaien's suspension procedures 


to perpetuate their monopoly for another seven months, 
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REPLY TO ALLEGATIONS OF PENN CENTRAL 


ConAgra, quite frankly, is at somewhat of a loss as to why 
Penn Central has seen fit to dissipate its limited resources by 


participating in this proceeding, As we have already noted, 


what is involved here is 4 rate which would afford ConAgra 


the option of moving via Soo Line-EL traffic which is now moving 


via lake carrier-EL, Obviously, there is no way that this shift 


in routing could conceivably affect Penn Central. 


Penn Central's suggestion that the proposed rate would 


force it to lower its rates on flour also ignores the relevant 


facts. As previously noted, ConAgrats present laid down cost 


of wheat at Martins Creek is 71.67¢ per cyt. (1.82, 26.67¢" 


lake frei ght + 5¢ elevation and transfer at Buffalo + 40¢ 


rail cost). Under the proposed rate of 72-1/4¢ per cwt. 
ConAgra will actually be paying more than that. Therefore, the | ¢ 


allegation that this proposed rate could somehow require Penn 
Central to reduce its flour rates is patently absurd, 

Although the specter of. Penn ektoal ta desperate financial 
situation and imminent demise always makes exciting reading, 


the Commission should not be diverted from the foregoing com- 


pelling facts by such ad hominem representations, In this 


8 


connection it should perhaps be noted that Penn Central was 

asked to participate in the proposed rate, which rail respondents 
have siown to be fully compensatory and, in fact, quite profitable, 
but chose not to. It would therefore appear that Penn Central 
could better devote its efforts to the type of progressive rate 
making represented by the proposed rate than to the misinformed 


opposition of the type represented by its protest. 


IV 


SUMMARY AND CONCLUSION 


é ‘ 


The proposed rate involves no reduction below ConAgra's 
present cost of transporting grain.to its Martins Creek mill. 
During the Great Lakes Navigation season it is slightly higher 
than the cost presently incurred in bringing grain across the 
Great Lakes to Buffalo and thence to Martins Creek by truck 
or rail. During the period when navigation on the Great Lakes 
is closed the proposed rate is exactly equal to the cost of 
moving grain from Minneapolis/St. Paul or Duluth/Superior to 


Buffalo via the Soo Line Buffalo unit train rate and thence to 


Martins Creek via truck or via the EL five car rate. No 


competitive relations in the milling industry are disturbed. 


Tne present monopolistic grip of the lake carriers on the 


flow of grain into the eastern markets is loosened slightly 
by affording Soo Line an opportunity to compete for ConAgra's 
traffic. Wasteful and needless handling at congested transfer 
facilities at Buffalo will be eliminated, It results in 
maximum efficient utilization of railroad equipment. 

The net result of the proposed rate is to promote healthy 
competition in the public ‘interest with no offseting injury to 
anyone, Clearly, protestants have not made out a case for 
suspension of the proposed rate, 

Respectfully submitted, 


CONAGRA, INCORPORATED 


By 
Donald Macleay 
Peter A, Greene 
Of Counsel: Its Attorneys 


MACLEAY, LYNCH, BERNHARD & GREGG 
1625 K Street, N. ¥. 
Washington, D. C. 20006 
Dated: October 25, 1973 
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LOVATT AND COMPANY, INC. 
Grain & Feed Merchants & Brokers 

40 E. BUTLER AVENUE * AMBLER, PA. 19002 
(215) 643-5630 © 5631 © CH 2-3538 


INVOICE DATE 
OUR ORDER NO. 


YOUR ORDER NO. 


Con-agra, Inc. 
Martins Creek, Pa. 18063 


SALESMAN 


SHIPPED VIA 


350 454407 

463307 52 44680 ~ 
46660~ 355 421407 
443607 385 47620~ 


440807 387 466007 
454407 ! 388 474807 
446207 394 47960~ 
467607 413 875407 
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IPARISONS OF PRESENT AND PROPOSED METHOD OF MOVING 
FROM DULUTH, SUPERIOR AND MINNEAPOLIS TO MARTINS CREEK 


Laker freight rate 15¢ to 16¢ per bu. 
or .2500¢ to .2667¢ per ewt. (1) 


Se a ae, 


5¢ cwt. elevation 
and transfer to 
rail car 
TOTAL 
TEROUGH CHARGES 


\ 


-7000¢ to .71567¢ 


~7225¢ cwt. 


nn j oad 
rie Lackawanna Railr 


Exhibit 2a 


Auman 
MAXWELL HARRIS COMPANY, INC. 


TELETYEEWR TERS rR 19 RECTOR STREET 
Ywr 710-561-4747 

RCA 223230 NEW YORK, N.Y. 1O0O06 
C48. C aOOR ESS 


“HARMAXS HIP TEL. 212 - 422-1885 


October 12, 1973 


Mr. Donald Stone ‘ 
General Traffic Manager 
ConAgra, Inc. 

500 Kiewit Plaza 
Omaha, Nebraska 68131 


Dear Don: 


Confirming our conversation, freight from Duluth to Buffalo over 


this 1973 has been going between 15/16¢ per bushcl and there is 


still some space available. 
Very truly yours, 


MAXWELL HARRIS COMPANY, INC. 


} 
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DE H/hs Donald E. Harris 


NEW YORK ON WHEAT ORIGINATED 
SHIPPED TO DESTINATIONS 
FROM BUFFALO 
TO PHILADELPIIIA, PE? 


OM MARTINS CREEX, PA. FROM BUFFALO, N.Y. 


$. «#429 . (See Note 1) $.3090 cwt. (See Note 3) 
-0200 - (See Note 2) -5€00 cwt. (See Note 4) 
.2300 . Trucking Cost of Flour (See Exhibit 3A ) 

$1.0325 t. Total Cost ' $.85050 ecwt. Total 


(See Note 1) : (See Note 3) 
(See Note 2) . vt. {See Note 4) 
ng Cost of Flour (See Exhibit 23 
$-€800 cwt. Total Cost 


TO HACKENSACK, NEW JERSEY 
CREEK PA, 


$ .7225 cwt. (See Note 1) F - (See Note 3) 
-0200 cwt. (See Note 2) (See Note 4) 
+3000 ewt. Trucking Cost of Flour (See Exhibit 3C 

$1.0425 cwt. Total Cost . « Total Cost 


TO JAMAICA, NEW YORK 
FROM MARTINS CREEK, PA 


FROM BUFFALO, N. Y. 


$ .7225 cwt. (See Note 1) $.3000 cwt. (See Note 3) 
+0200 cwt. (See Note 2) -5800 cwt. (See Note 4) 
+3400 cwt. Trucking Cost of Flour (See Exhibit 

$1.0825 cwt. Total Cost $.6800 cwt. Total Cost 


Rate on wheat from Duluth to Martins Creek "B" plant. Tariff authority Soo Line Tariff 543-EPicc xno. 7837 


Rate represents private trucking cost on wheat from Martins Creek "B”" on rail to Martins Creek “A* 
which isn't on rail. 


Buffalo millers have previously stated that sumucr wheat gut costs using lakers and winter freicnht 
costs using rail trainload rates from Duluth prodsces y @ average of 25% ecwt. (See Page 8-B of 
Petition for Suspension dated 9/5/72 in I&S Docket 8784 fi 3 on behalf of protesting flour millers 
group, General Mills, Inc. et al. 


Single car wheat flour rate, minimum 50,009 lbs. per car, published in Penn Central Transportation Co. 
Tariff No. 1722, ICC No. 3809. Stated rate is on Ex Parte 2399 level, ICC No. C-984. 


. Exhibit 3,page 2 


TRANSPORTATION COST COMPARISONS OF BUFFALO VERSUS MARTINS CREEK USING RAIL 
FROM BUFFALO AND PRIVATE TRUCK FROM MARTINS CREEK TO REACH REPRESENTATIVE 
FLOUR MARKETS. TOTAL OF INBOUND AND OUTBOUND PATES LISTED PROVIDES OVERALL 
COMPARISON WHICH CLEARLY INDICATES ADVANTAGES ENJOYED BY BUFFALO 


30¢ per cwt. is average year round cost of transporting wheat 
from Minneapolis-Duluth to Buffalo. See Page 8-B of protest 
dated 9/5/72 filed by General Mills et al _ in I&S 8784 


* 


Buffalo, N. ¥. 


ingle car flour rate from Buffalo to all points name 
50,000 lbs. min., Penn Central 


-7425¢ per cwt. and 90¢ -per cwt. will be cost to move 
wheat from Minneapolis-Duluth to Martins Creek 
(See Note 1) 


Hackensack, 
N. J. (See Exhibit 3C ) 


Martins Creek; \’ . 
Pa. * {} Jamaica, 


_N. Y¥. (See Exhibit 3D ) 


0 Brooklyn, 
N. Y. (See Exhibit 3p ) 
Philadelphia, 
Pa. (See Exhibit 3A) 


Note 1 - Rates reflect those here protested (Soo Lir j 543-8, IcC 7837) + .02¢ per cwt. 
for private trucking cost to move wheat from ™ is Creek "B" plant on rail to 
Martins Creek "A" plant not on rail. ‘ i ed and shipped by truck from 
Plant “A”. 
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225a 
RA'TE COMPUTATION SHEET 


PRODUCT BULK FLOUR , ADDRESS Philadelphia, Pa. 


ORIGIN: MCA 
MILES See Note 
LABOR IIRS, ‘ ines 
CWT 
FIXED COST ‘ 5 Note 
MAINT, OST ‘ S Note 
FUEL COST i 3 Vote 
BULK” TRUCK ‘ See Wote 
DRIVER LABOR aes se Note 
HELPER LABOR 
OUTSIDE LABOR 
‘TOLLS 
MEALS 
LODGING 
MiSC ELLANEOUS 


TOTAL COST 


RATE/CWT 


- Actual round trip highway mileage fro. Martins Creek, Pa. 


Lasor hours stated wased on actual experience. Figure includes 
all driving time and time consumed in unloading bulk trailer. 
Sectual calculation of equipment leasing ccsts of $48.15 daily 
for tractor and pneumatic trailer plus insurance and license 
“3.72 daily, plus $1.00 for truck washing plus $1.00 for shop 
equipment depreciation plus $7.00 for administration and 

syle areas 

sed on 6¢ per mile for tractor and 2¢ per mile on trailer. 

}ased on average of 4.8 miles per gallon and fuel cost of 29¢ 
“ie gallon. 

Nased on our actual experience throughout U.S. of cleaning each 
bulk trailer interiorly after each load. 
Based on paying our drivers 16¢ per continuous mile plus $3.68 
per heur for time spent preparing trailer for unloading, actual 
unloading process and preparation to return to Martins Creek, 
plus 20% for SeAnge benefits. Total cost reflects our actual 
experience, 

ased on actual freeway tolls paid by ConAgra in trucking flour 
to this destination. 
Figure represents sum idles of expenses actually incurred by 
sil chai 

vigure represents total cost divided by average payload of 
45,000 lbs. per shipment to arrive at per cwt. cost. 


COMPUTATION SHEET?*©* 


PRODUCT BULK FLOUR | ADDRESS_ BROOKLYN, N.Y. 
ORIGIN: MCA 

MILES Note l 

LABOR HRS, Note 

CWT 

FIXED COST Mote 

MAINT, COST Note 

FUEL COST 56 rote 

BULK™ TRUCK CLNG ‘ote 

DRIVER LABOR 6 ote 

HELPER LABOR 

OUTSIDE LABOR 

TOLLS 

MEALS 

LODGING 

MISCELLANEOUS 


TOTAL COST 


RATE/CWT 


NOTES 


- .ctual round trip highway mileage from ‘iartins ores, te Np 
- Sabor hours stated based on actual experienc. iomre inelnde's 
wll driving time and time consumed in unloading -ulk trailer. 
Actual calenlation of equipment leasing costs of ‘4:.)> daily 
for tractor and pneumatic trailer plus insurance and license 
83,72 Gaily, plus ©1.00 for truck washing plus “1.00 Jor slop 
equipment depreciation plus £7.00 for administration and 
supervision. 
vised on 6¢ per mile for tractor and 2¢ per mile on trailer. 
based on average of 4.8 miles per gallon and fuel cost of 29¢ 
per gallon. . 
4ased on our actual experience throughout U.G. of cleaning each 
bulk trailer interiorly after each load. 
Sused on paying our drivers 16¢ per continuous mile plus $3.56 
per bour tor time spent preparing trailer for unloading, actual 
unloading process and preparation to return to Martins Creek, 
plus 20, for tringe venefits. Total cost reilects our actual 
experience. 
‘assed on uctual Lreeway tolls paid vy VonfAgrin ds tracking tloue 
to tiis destination. 
igure represents sum total of expenses actually incurred hy 
ConAgra. a 
¥igure represents total cost divided by average payload of 
45,000 lbs. per shipment to arrive at per cwt. cost. 


EXNLPLC ot 
227Ta 
RATE COMPUTATION SHEET 


PRODUCT BULK FLOUR ADDRESS HACKENSACK, N.J. 


ORIGIN: MCA 


MILES Note .1 
LABOR IIRS, Note 2 
CWT 

FIXED COST Note 
MAINT, “OST ! Note 
FUEL COST ‘ Note 
BULK” TRUCK CLNG <5. Note 
DRIVER LABOR Note 
HELPER LABOR 

OUTSIDE LABOR 

TOLLS 

MEALS 

LODGING 

MISCELLANEOUS 


TOTAL COST 
RAT E/CWT c Note 10 


NOUES 


- *etual round trip hiqiway mileage from tiartins vreek, Va. 
Savor i.oyes stated based on actual experience. Figure includes 
all driving time and time consumed in unloading »Sulk trailer. 
Actual calenlation of equipment leasing costs of $4°.15 daily 
for tractor and pneumatic trailer plus insurance and license 
3.72 daily, plus $1.00 for truck washing plus $1.00 for shop 
equipment depreciation plus $7.09 for administration and 
supervision. 
“Sased on 6% per mile ‘sor tractor and 2¢ per mile on trailer. 
based on average of 4.8 miles per yallon and fuel cost of 29¢ 
per gallon. : . 
2aged on our actual experience throughout U.S. of cleaning each 
bulk trailer interiorly after each load. 
Based on paying our drivers 16¢ per continuous mile olus $3.66 
per hour for time spent preparirg trailer for unloading, actual 
unloading process and preparation to return to Martins Creck, 
plus 20:5 for fringe benefits. ‘fotal cost reflects our actual 
axpericnec, 4 


, 


‘Sased on uckual Freeway tolls paid by ConAgra in trucking flour 
to this destination. 

Vigure represents sum total of expenses actually incurred hy 
ConAgra. 

¥igure represents total cost divided by average payload of 
45,000 Ibs. per shipment. to arrive at per cwk. cost. 
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Exhibit 23D 
228a 
RATE COMPUTATION SHEET 


PRODUCT BULK FLOUR ADDRESS Jamaica, N.Y. 


ORIGIN: MCA 
MILES { See Note - 
LABOR HRS, See Note 
CWT 

FIXED COST : 8 See Note 
MAINT, COST +a Sec Note 
FUEL COST 36. See Mote 
BULK’ TRUCK CLNG, .45 __ See Note 
DRIVER LABOR Ry See Note 
HELPER LABOR Te 

OUTSIDE LABOR 

TOLLS 

MEALS 

LODGING 

MISCELLANEOUS 


TOTAL COST 


RATE/CWT 


Actual round trip highway mileage from ilertins Creek, Pa. 

- Lavor hours stated oused on actual experience. Figure includes 
al) dvivi'nd time and time consumed in unloading bulk trailer. 
Actual calculation of equipment leasing costs of $44.10 daily 
for tractor and pneumatic trailer plus insurance and license 

3.72 daily, plus $1.00 for- truck washing plus $1.00 for shop 
equipment depreciation plus $7.00 for administration and 
supervision. 

Lased on 6¢ per mile for tractor and 2¢ per mile on trailer. 

Pased on average of 4.8 miles per — and fuel cost of 29¢ 

per gullon. 

Rased on our actual .experience throughout U.S. of cleaning each 

bulk trailer interiorly after each load. 

Based on paying our drivers 16¢ per continuous mile plus $3.68 

per hour for time spent preparing trailer for unloading, actual 

unloading process and preparation to return to Martins Creck, 

Sea 20% for range benefits. Total cost reflects our actual 
xpordenee, 

nh sed on actual freeway tolls paid by ConAgra in truckiny flour 

to this destination. 

Figure represents sum total of expenses actually incurred by 

ConAgra. 

Figure represents total cost divided by average payload of 

45,000 lbs. per shipment. to arrive at per owt. cost. 


Before The 


INTERSTATE COMMERCE COMMISSION 


RESPONDENTS! REPLY TO 
PROTESTS AND PETITIONS ¥GR SUSPENSION 


Suspension No. 59923 


JRE DI OM MEO DOAN BD November 1, 
t 

TARIFF REFERENCES: Soo Line reteht Tariff 549-B 
ICC. 7837 

COMMODITY : Wheat in bulk in covered hopper 
Cars havine ceupacity ef 4,650 
eubie Peet and Gver.  sigosea” 
per movement 9,000 tous. — here 


’ 


minimum weleht 34,6095 tens 4 
Nene. 


Duluth, Minneapolis, Minnesetra 
Transter, St. Piul, Minnesota an 
Superior, Wa i 


Martins Creck.. Pemusvlvinin, 
+ . 


COME MOW the Soo Line Razlroad Company and ‘Ehowas I 
Patton and Ralph &. Tyler, da., Trustecs’ of the Propeyty of 
the krie Lackawanna Railway Company, heroinaltier reicvred to 
collectively as Respondents and individually ws "Soo Line" and 
"Erie Lackawanna", and file this reply to protests and petitions 
Jor suspension of a reduced unit train rate on wheat from the 
twin, Ports and Twin Cities to Martins Creek, Pennsylvania. The 
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The protested rate is subject to a minimum weight 
limitation of 190,000 pounds per car, an agpregate minimum 
weight of 5,000 tons per movement (train) and an aggregate 
of three consecutive train movements per shipment. Normal 
terminal and transfer services, such as weighing, inspection, 
diversion or reconsignment will not apply in connection with 
this rate. In lieu of standard demurrage provisions, the rate 

‘ 
is subject to 24 hours free time at origin and 36 hours free 
time at destination. Beyond this free time a special detention 
charge of $475.00 per train will be assessed at Origin for each 
24 hours or Traction thereof, and a charge of $9.50 por) car 
will be assessed at destination for each 24 hours or fraction 
thereof. 

The level of the proposed rate during the period of open 
havigation on the Great Lakes (April 1-December 14) is 72.25¢ 
per cwt. During the period of closed navigation (December 15- 
March 31) the rate level will be 88¢ per cwt. 

Pursuant to Special Permission Number 74-1051, the 
proposed rate has been made subject to a modified destination 
Rule 27 provision. The same permission waives the provisions 
of Tariit Circular 20 Rules 4(1) and 7 insofar as Items 130 


and 132 of Soo Line Tariff 543-B, ICC 7837 are concerned. 


I 
Economic Background of Grain Transportation 
From North Central to Eastern Region of the United States 

Historically, Buffalo, New York, has been the largest 
flour milling complex in the United States. Its predominant 
position in the flour milling market has inereased in importance 
in recent years. This position is the result of two major 
advantages. First, the Buffalo flour mills, unlike many of 
their principal competitors, are located adjacent to the major 
flour consuming market in the United States; namely, the North 
Atlantic stites. second, geographic location permits Buffalo 
mills to draw wheat from all of the principal producing arcas. 
The two primary areas and types of wheat are (1) hard red winter 


wheat produced in the states of Texas, Oklahoma, Kansas, Nebraska 


and Colorado and (2) hard northern spring wheat produced in the 


states of Minnesota, North Dakota, South Dakota and Montana. 
Wheat from the former area generally moves through the primary 
markets of Kansas City er Omaha. Hard northern spring wheat for 
milling at Buffalo moves through the primary market at Duluth, 
Minn. Historically, spring wheat purchased by Buffalo millers 
has moved beyond Duluth by water transportation on the Great 
Lakes. This transportation is exempt from Interstate Commerce 
Commission regulation under the bulk commodity exemption clause 
contained in Section 303, Part III of the interstate Commerce 


Act. Prices for water transportation vary and fluctuate according 


Pa 


to relative supply of equipment and demand for transportation. 


The availability of this unregulated water transportation is 


the most important economic factor explaining Buffalo's position 


as the nation's ranking milling 
Buffalo and the enormity of the 
market served by Buffalo result 
wheat via lake vessels from the 


by Table I below, approximately 


center. 


The milling capacity at 


eastern spring wheat flour 


in a tremendous movement of spring 


Twin Ports 


to Buffalo. 


As shown 


47.5 million bushels of wheat 


move annually from the Twin Ports to flour mills located on the 


Great Lakes via water transportation. 


Table I also demonstrates 


the cxtent to which the Buffalo mills dominate the market 


insofar as flour produced from spring wheat is concerned. 


Ta bi e I 


LAKN SUIPMENTS OF DOMESTIC WHEAT FROM 
SHOWN (in bushels) 


DULUTH-SUPERIOR FOR YEARS 


BUFFALO TONNAGE 


TOTAL TONNAGE 


44,192,000 
51,826,000 
36,736,000 
40,730,000 
44,072,000 
43,814,000 
47,082,000 
45,058,000 


46,979,000 
57,821,000 
40,810,000 
44,151,000 
48,310,000 
47,572,000 
47,714,000 
45,322,000 


source: 


DULUTH BOARD OF TRADE ANNUAL REPORTS 
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Prior to 1964 exempt water transportation charges were at 


such a Lewe] as 


to preclude rail carriers from participation in 


the transportation of wheat moving from Duluth to Buffalo. 

Rail carriers were a standby mode, occasionally moving nominal 
tonnages during the winter months but only when winter time 
demand for spring wheat exceeded prior estimates and flour ills 
could not await availability of water transportation commencing 
in April of each year. 

In December, 1963, the single car all-rail wheat freight 
rate from Duluth to Buffalo was 72-1/2¢ per ewt., approximately 
three times higher than the average charge assessed by the 
excipt water carrier for transporting wheat between the same 
points. 

In January, 1964, respondent railroads herein and others 
attempted to compete with the unregulated water carriers for a 
mali portion of the wheat which historically had moved from 
Duluth to Buffalo via water. This competitive effort involved 


a pubiication of a unit train rate of 33-1/2¢ per cwt., 


ayproximately 54 percent lower than the then existing single 


car rate. 

Before publishing the Buffalo unit train rate, the rail- 
ronds made a thorough evaluation of total.costs incidental to 
the transportation of wheat by water and they determined that a 


smal] portion of the Great Lakes tonnage could be diverted to 


rail movenent, displacing some of the wheat which the millers 


a 
uct 


were required to store in Buffalo elevators during the season 
of cach year when the Great Lakes were frozen over. The rail- 
roads realized at that time that they could not compete 
effectively with the unregulated water carriers for transporta- 
tion of grain moving from Duluth to Buffalo during the 
navigation season. 

Effective January 8, 1964, the Soo Line and the Pennsyl- 

‘ 

vania Railroad Company published the unit train rate referred 
to above in Soo Line Freight Tariff o26-A, ICC 7629. This rate 
was the subject of numerous suspension petitions filed by many 
of the interests seeking suspension on the instant rate, and 
others, which raised most of the issues of unlawfulness which 
have becn raised again in such shrill tones by petitioners 

4 
herein. In the face of these protests the Commission refused 
Lo suspend the Duluth-buffalo unit train rate and in Wheat, an 
Multiple Car Shipments, Ma Se WLS. tO Buffalo, Docket No. 34381 
(unreported) the Commission found the Duluth-Buffalo unit train 
vate was "just, reasonable and not otherwise unlawful." 

The Duluth-Buffalo unit train rate accomplished, in part, 
its limited purpose of displacing a portion of the winter storage 
wheat which had previously moved over the Great Lakes. Thus, to 
tlhe onit ictal CeN TSS OM LN Wc lee lee ela hn 
*rt was vigorously and enthusiastically supported by most of the 


Buffalo millers and both of Penn Central's predecessors, the 
principal protestants to the subject rate. 


illustrate, during the years 1969-1973 an approximate average 
of 6.7 million bushels of wheat moved annually under the unit 
train rate. This volume was Slightly less than the amount of 
wheat moved over the Great Lakes and held ju Winter storage 
during this three-year period, 

The Buffalo unit train rate fulfilled none of the dire 
predictions of those secking its suspension that its publica- 
tion would destroy the shipping CApaecLey ol Gront Eales 
carriers, would cause widespread unemployment and would entirely 
disrupt the castern territory marketing of {flour produced in 
eastern and central United States regions. 
predictions filed to materialize are 
case since 


Which undereiid the identical false predietiat:; 
tener ee CR ECE PARDO DEC 


petitioners herein rely upon in seckine suspension 


Martins Creck unit train rate, 

The uncontrovertable facts are: 

CL) The Buffalo unit train rate bas moved i average ef 
6.7 millLion bushels of grain which would otherwise move by waicr, 
approximately 0.690% of the 965.1 million bushels of rain moving: 
annually over the Great Lakes. (See Lake Carriers' Association 
Suspension Petition, page 2.) The Martins Creek unit train rate 


Will move an additional 3.5 million bushels of Wheat which would 


otherwise move in unregulated water-truck service. Again, this 
represents approximately 0.362% of the total grain tonnage 

moving annually over the Great Lakes. In the face of these facts, 
the suggestion of unregulated water carricr: that the Martins 
Creek rate will cripple their capacity to move srain end other 


exempt. commodities and that thousands of Puttalo based Jaborers 


: sae 
will lose employment is groundless. 


(2) Because the Buffalo Mnit train rate morely met the 
alternative cost available to Buffalo mills by unreeulated 
carriage there is no way it could have «fiocted the market price 
of flour laid dewn in New York, Philadel phad mine thes Toree 
eastern population centers. The Buffalo millers' 
mairket Llour at a given price level was determined primarily 

their waler transportation costs and the 
by publication of the Duluth~Buffalo unit train rate was whelhar 
ornet a small portion of that) traffic would move pursuant ta a 
regulated unit train rate, reflecting avproximately the same 
costs as those involved in lake transportation and winter storage 
of Duluth wheat. 

The same situation exists with’ respect to the Martins Creck 
rate published to move Conagra's wheat traffic. Conagra can 


presently move wheat from Duluth to Martins Creck at a cost of 


Sao Fehabit D attached: ta Niagara Frontier Feansie> 
Aulhorivy provost, 


ha 
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72.25¢ per cwt. during the Great Lakes navigation season, by 
using exempt water carriage from Duluthto Buffalo and the 

five car 40¢ per cwt. rate published by Erie Lackawanna for 

the Buffalo-Martins Creek movement. During the balance of the 
year, Conagra can move wheat from Duluth or Minneapolis to 
Martins Creek at a cost of &8&¢ per cwt. in a through rail move- 
ment via Duffalo, by combining the buffalo unit train rate 

with the five car rate from Buffalo to Martins Creek. * 

The detailed facts documenting the accuracy of the 
foregoing cost data are set forth in Conagra's reply and will 
not be reproduced herein. It is sufficient for tespondents 
to note that they must meet Conagra's alternative transportation 
costs if they hope to handle Conagra's business. The proposed 
rate is barely low enough to accomplish this objective. 
Ilowever, as this reply will show, it is high enough to make a 
very substantial contribution to the profitability of both Soo 


Line and Erie Lackawanna. 


RE tienen ener 


*conagra's costs are slightly below those produced by the 
proposed rate if the BuftLalo-Sandts Eddy movement is handlcd 
by cxempt motor carriers. 


BACKGROUND OF PROPOSED RATES 


By publication scheduled to become effective September 


16, 1972, these respondents published an annual volume 


(100,000 tons) unit train rate on wheat at a 62.5¢ per cwt. 
level between the origins and destination here involved. 
Following the filing of protests to the G2.5¢ rate by most of 
the parties protesting the rate now proposed, and others, and 
responses thereto being filed by respondents and Conagra, the 
Board of Suspension voted not to suspend or investigate said 

Subscquently, the Suspension Board's decision was reversed 
by Division 2 in Wheat, Annual Volume tate, Minn. & Wise. to 
Martins Creek, Pa., I&S Docket No. 8704. Shortly thereafter, 
Lor reasons set forth in Respondents' Reply to Suspension 
Petitions and in their Petition for Reconsideration, the proposed 
rate was withdrawn and the investigation proceeding was dis- 
continucd. 

Respondents are convinced that the 62.5¢ rate was sus- 


pended by the Commission for only one reason, namely, the annual 


n 


volume requirement. Unknown to Respondents on September 15, 1972, 


was the fact that the full Commission only eight days earlier had 


decided, * in Great Lakes Shipowners Assn. v. Chicago & N.W. Ry., 
341 ICC 272, that annual volume rates were considered to be 
unlawful per se any time competition between carriers was 
involved (s:ee 341 ICC 284). 

However, in the Great Lakes case, the Commission carefully 
noted: 


Our conclusion that ¢he annual-volume condition herein 
should be eliminated shouM be placed in its proper 
perspective. We have found nothing wrong with the 
concept of unit-train pricing which is so essential to 
the rail and coal industry, the clectric utility market 
and the millions of customers whizh they serve. This 
procceding need have no adverse effect on such unit- 
train arrangements since the annu.J-volume condition 
has not been shown essential to the unit-train opera- 
tion oy pricing technique. The level of the unit- 
train is the important consideration and it is apparent- 
ly too low for the water carriers to compete, since on 
this: record their rate offers were not accepted on two 
occasions since the unit-train rete of $1.56 became 
effective. Thus, there should be no impact on the rate 
levels, the minima, the unit-train service or the 
tonnage transported as a direct result of the eclimina- 
tion of the annual-volune condition. The only thing 
beings condemned is the condition and related matters. 


In the Spring and Summer of 1973, res its and Conacrra 
resumed discussions looking toward the publication of a new 
unit-train rate which would (1) be attractive to both respondents 
and Conasva and (2) would eliminate the one feature of the 62.5¢ 


*This case was decided by the full Commission September 7, 1972, 
but the decision was not served until September 27, 1972. 
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rate which respondents believe the Commission, Division 2 


=F 


found objectionable in I&S Docket 8784. 


After tentative agreement to the rate levels and 


principal provisions was reached by respondents and Conrvera, 
Soo Line and Erie advised the principal Guilale wills of what 
was contemplated. Subsequently, as a resu!tt of Ciscussion 
between respondents and these Buffalo milJs (who are all 
protestants herein), the railroads wind Conearra eerecd to the 
followins revisions of the proposed publication whic 
requested by the Buffalo mills: 


Re Increasing the rate applicable ¢ 


of open navigation from 71.25¢ per ewt. to 72. 
2. Extending the application of the 
navigation rate from January 1, 1974, throu) 
Co December 15, | Maren OL. LOT. 
Di. Compromising the Buffalo millers’ 
April 15, 1974, expiration date to provide a 
1974 termination date, which coincides with the Spiration 
date of the Buffalo Unit Grain Train tariff. 
4. Insuring that the rate governing nny movement 
would be the rate in effect on the date the movenent originated 


at a Twin Cities or Twin Ports elevator. 


Respondents rejected the Buffalo Mills’ request that the 
ovigins for the new proposed rate be limited to Duluth- 
Superior but in all other respects respondents and Connera 


acceded to the requests for revisions of the meancesd vate which 


Weve proposed hy the Buffalo milling interests. 

Following established pre-publication proccdures, the 
Western Trunk Line Committce circulanizcd vespondent Seo 
Line's rate proposal on August 29, 1973, an Applicniion 21-09-1418. 
Many members of the grain trade receive copies of all yyvain 
rate proposals issued by the Committce, ineludine ine Chien: 
Board of Trade and the Buffalo mills. «As with oat] 
pyoposals, official notification was made tirouch 
Bulletin which published a synopsis of Appiication 
scplcmber §, 1973. This notice advised ail purties having 
intcrest in the proposed rate that they had until HO puLcmanay 

to voice their comments or objections. Respondents 
received three inquiries by parties who merely reoiested to be 
kept advised of the proceedings on this proposal. ut no 
objections were received and no party requested a public hearin. 
On September 20, 1973, the Soo Line announcement to proceed with 
its publication was issued by the Western Trunk Line Committee 


and this was concurred in by the Erie Lackawanna on September a4, 


1973, Tariff publication followed on September 28, 1973, with 


a statutory effective date of November 1, 1973. 


ps 


SPECIFIC REPLIES TO PETITIONERS' 
ALLEGATIONS OF UNLAWFULNESS 


Respondents have received copies of eight separate 
petitions requesting suspension of the proposed rate publica- 
tion which were filed on behalf of the Buffalo mills, Penn 
Central Railroad, Great Lakes water carriers, and their 
employees, Kansas-Missouri River Mills and the Chicago Board 
of Trade. Colicctively, these petitions allege the proposed 
vate violates Sections 1(5), 2, 3(1), 3(4), 4, 6, 15a(2), and 
the National Transportation Policy. 

Allegations of several protestants that the proposed rate 
Will permit Conagra to dominate the flour market throughout the 
North Central United States have been met by Conagre's Reply 
and will not be repeated in this pleading. We do note,however, 
that Conagra's Reply demonstrates in a convincing fashion that 
protestants’ arguments relative to the marketing impact of the 
proposed rate are premised upon numerous false premises and 
should be rejected by the Commission as totally spurious. 

Before commencing a point by point refutation of other 


allepations of unlawfulness contained in protestants' Petitions, 


respondents feel compelled to make the further threshold 
observation, concerning the protests filed by the Buffalo milis 
and the Penn Central: 
Virtually every argument which these protestants rely 
upon to demonstrate the alleged unlawfulness of the proposed 
vate could be made with equally telling effect to prove that 
the Duifaloe unit train sate, which was published by Penn Central's 
predecessors for the benefit of the Buffalo mill protestants, is 
also unlawful. The Commission rejected all of those identical 
arguments, made by other protesting parties, when it found the 
Butionlo unit train rate to be lawful in ECC. Docket S4581. It 
reached this conclusion on the basis of a record submitted and 
arguments advanced not only by respondent Soo Linc but also by 
protesting Buffalo mills and Penn Central's predecessors. 
A: The Proposed Rate Will Produce A 
Minimum Annual Net Revenue Contribu- 
tion Of $444,000 To Frie Lackawanna 


And Will Be Hiehly Profitable Fox 
soo Line 


The Bulfalo milis assert, commencing at page 14 of their 
Protest, thal ‘The protected tariff provisions would result in 
unwarranted and unlawful dissipation of the revenues of the 


ric Lackawanna’. This protestint, and others, shedding copious 


: E 
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crocodile tears in the process, suggest the proposed rate 

Will result “in subsidization by the bankrupt .Erie of the 

prosperous Soo", that both respondents have been illicitly 
"enticed" or "seduced" by Conagra, ete. These protestants 
presume to protcct respondents, especially Erie, from the 

folly of their ways by secking suspension of the proposed 

rate. : 

(1) Respondent Erie responds to these reckless, demean- 
ing and totally spurious allegations as follows: 

The contention of protestants admittedly is based on the 
following assumptions: (1) that Erie Lackawanna is transport— 
ing 80 percent or more of the wheat movement from Buffalo to 
Martins Creek under its 40 cent five car rate*; (2) that Erie 
Lackawanna would transport no more than 80 percent of the wheat 
to Martins Creek under the proposed rate. Both of these 
assumptions, which we will show hereafter to be incorrect, are 
adaitted by protestants to be the keystones to the calculations 
made by Mr. Bilz purporting to show that Erie Lackawanna will 
carn $72,240 less under its 65 percent division of the proposed 


*In the footnote at page 9 of the Protest of the Buffalo mills, 
it is stated that the 80 percent assumption was confirmed by 
Mi. Warren Barber, Assistant Vice President, Eric Lackawanna, 
on August 316, 1973, and also by independent sources. The 
“independent sources” ave not identifiod. Also, Mr. Barber has 
no sce loons of any confirmation of an 80 percent figure and 
ss no pasts for such an assumption. Obviously, relianes 
bo rhes tor the 80 percent assumption is the result of 
plain misunderstanding. 


unit train rate than it is presently receiving under the 
five-car rate applicable from Buffalo to Martins Creek (App. 
C to Protest of the Buffalo mills). 

With respect to the first assumption, during the period 
May 3, 1973 (when Conagra made its first truck shipment of 
wheat from Buffalo to Martins Creek) to October 12, 42735, 
Conagra has moved 36 percont of its wheat by exempt motor 
truck and only 64 percent by rail. Frem May 3, 1973 to 
October 12, 1973 Conagra has moved over 300 truck loads and 
125 rail carloads of wheat from Buffalo to Martins Creek 
(Conagra's Reply to Protests). Clearly, Conagra has found a 
cheaper mode than rail transportation for the movement of 36 


percent of its wheat from Buffalo to Martins Creck. Moreover, 


Penn Central Transportation Company now has published a fLive- 
car rate of 40¢ per cwt. on wheat from Buffalo te Martins 

Creek, offcetive October 31, 1975, and by virtue of a reciprocal 
switching tariff will be able from that date to compete for 
wheat traltic trom Butialo to Martins Creek. Contrary to the 
unfounded assumption that by the proposed unit train rate Erie 
Lackawanna is competing against itself, the hard fact is that 
Erie Lackawanna is competing with truckers and soon will be 
competing with Penn Central for the wheat traffic from Buffalo 


to Martins Creck, 


With respect to the second assumption, that is, that 
Erie Lackawanna would participate in the movement of no more 
than 80 percent of the unit trainloads of wheat louded at Soo 
Line origins and destined to the Conagsra mill al MNavtins Creek, 
there is no indication that any part of such movement would be 
routed other than via Erie Lackawanna froin Chicazo. The only 
other railroad operating from Chicaro to MNarcins Creeic is 
Penn Central and that line not only does not participate 
the proposed unit train rate but has protested the april 
of such rate. Thus, Eric Lackawanna would neesssaril, survici-= 
pate in every wit Urain movement of wheat ecm boo tote 
origins to Martins Creek under the proposed Vituc. 

The above stated facts show, therefore, 
study, purporting to show that the proposed 
rather than help Erie Lackawanna, is based on tauity 
and Since the incorrect assumptions were the “evstones of iir. 
Bilz’s calculations, the calculations are cquslily as incorrect 
and inoperative as the erroneous assumntions. 

The calculations made by Mr. bills purporting to slow a 
comparision of the revenue contribution carned by Eric Lackawanna 


in transporting wheat to Martins Creek at the 40 cent rate from 


Buifalo and at the proposed unit train rate are set forth on 


a 


- 


Shect 1 of Table 1, attached by Mr. Bilz to his verified 
statement which was made a part of the Protest and Petition 
of the Puffalo milis. In order to show a more accurate 
comparison of the revenue contribution earned by Erie Lackawanna 
under the fLive-car rate and under the unit train rate, Sheet J 
of Mr. Dilz's Table 1 has: been restated to reflect the truce : 
participation and the correct carnings of Erie Lackawanna 
under each of these rates. (For the purpose of illustration, 
the restatement uses two factors included in Mr. Bilz's state- 
ment, that is, the 90-10 split of the seascnal application of 
the proposed rate and the 1970 Eastern District unit costs. 
By the use of these two factors for the purpose of illustra- 
tion, respondcnts do not concede that the 90-10 split is 
correct or that the use of Eastern District unit costs is 
appropriate.) The restatement is attached hereto as Appendix B. 
Appendix B demonstrates that the estimated Erie Lackawanna 
annual contribution £Lrom the proposed unit train movement from 
Chicago to Martins Creck amounts to $447,720. This estimate 
assunes that 90 percent of the unit train movement would be 
under the 72.25¢ rate proposed for apeiienween between November 
1 and December 14, 1973 and between April. 1 and September 15, 
1974, and that 10 percent would be under the 88¢ rate applicabic 


during the closed navigation season. 


Appendix B shows also that the estimated Erie Lackawanna 
annual contribution from the movement of wheat under the five- 
car rate from Buffalo to Martins Creek amounts to only $319,872. 
This estimate assumes the loss of 36 percent of the volume to 
truckers based on Conagra's experience during the period from 
May 3 to October 12, 1973. Thus, the cstimated annual 
improvement in the contribution to Evric-Lackawanna's earnings 

‘ 
afforded by the proposed unit train rates is a minimun of 
$127,848. This is a conservative estimate inasmuch as the 
volume of wheat estimated to be moved i:s based on a five-day 
work week at the Conagra mill at Martins Creek, whereas 
respondents are advised that Conagra occasionally works on a 
six-day week. In this event the actual volume of wheat which 
woudd pe milicd under a six-day work week would excecd the 
estimatcd 2,100,000 cwt., and correspondingly the improvement 
in contribution to Erie-Lackawanna's earnings would be greater 
than $127,848 on an annual basis. 

Appendix B shows further that even using the costs 
constructcd by Mr. Bilz, any loss of Buffalo-Martins Creek 
trasvfic greater than 10 percent makes the unit train rate 
bencficial to Erie-Lackawanna. Loss of 36 percent of this 
traffic has occurred through loss to highway truckers. Additional 


volume may be diverted to another rail carrier. The 10 percent 


factor is arrived at by dividing the Chicago-Martins Creek 
contribution of $447,720 by the contribution per cwt. ($.238) 
on the Buffalo to Martins Creek move and then relating that 
volume to total annual volume ($447,720 + $238 = 1,881,176 = 
89.6% of 2,100,000 cwt.). 

Further, Mr. Bilz's cost statement does not fully 
reflect the actual cost impact on Erie~Lackawanna in handlineg 
600-700 jumbo covered nopeer cars at its already congested 
Buffalo terminal. While it is difficult to quantify, there 
would be greater than average terminal switching costs 
incurred, which further improves the acvantage of the unit 
through train economies. 

Another major consideration which weighed heavily in the 
decision of Erie Lackawanna management to actively pursue the 
unit through train proposal is the requirement of a conmitment 
of covered hopper cars for the Buffalo-Martins Creek movement. 
Kwie Lackawanna has experienced a critical shortage of covered 
hoppers during 1973 and continues to lose traffic because of it. 
For every covered hopper used in the Buffalo-Martins Creek move 
Erie Lackawanna is losing a carioad of traffic elsewhere. For 
the purpose of estimating the impact of this loss on Erie 


Lackawanna revenue and contribution to constant costs and profits 


respondent Erie Lackawanna can use the revenue and costs 
developed by Mr. Bilz for the Buffalo-Martins Creek move (Bilz 
Verificd Statement, Table 2). Assuming a load of 190,000 lbs. 
per car at a 40¢ rate, the revenue per car amounts to $760. 
Accepting for the purpose of this estimite the contribution per 
ewt. of 23.8¢ developed by My. Bilz in his Table 2, Erie 
Lackawanna's contribution per car amounts to $452. Assuming 
that the 700 cars used by Erie Lackawanna to transport the 
estimated amimual Buffalo-Martins Creek volume of wheat could 
have been used to move other traffic by Erie Lackawanna at 
other Locations on the railroad, I'rie Lickawanna's revenues 
would be increased by $532,000 ($760 x 700) and an additional 
contribution of $316,400 ($452 x 700) would be generated. 

The $316,400 of additional contribution together with the 
$127,800 improvenent in contribution shown in Appendix B amounts 
to $444,200. In other words, net revenue-wise Eric Lackawanna 
Will be more than $444,000 better off each year by having the 
proposed unit train rate in effect from Soo Line origins to 
Martins Creck, Pa., than being confined to the present Buffalo- 
Martins Creck rate. This should lay ‘to rest the specter 


conjured up by some of the protestants of a desperate Irie 


Lackawanna joining without thought or reason in a rate in order 


to "subsidize the Soo Line" and to sacrifice its own traffic 
and financial inte_ests. The facts set forth above demonstrate 
that Erie Lackawanna joined in the proposed rate only after 
thorourh consideration and only after determining that it 
would be substantially better off, ¢«rom a net revenue-wise 
standpoint and from a car supply standpoint, if it participated 
in the proposed unit train rate from Soo Line points to 
Martins Creek. 

(2) Soo Line Response 

Surprisingly perhaps, considering the reckless, irrespon- 
Biblo, false allorations of various protestants as to the impact 
of the preposed rate upon the Erie Lackawanna's net income, none 
of the protestants have alleged that this publication will 
produce a negative net contribution to the Sou Line. 

Nevertheless, the Commission should be advised and it 
must be impressed with the fact that the Soo Line, in handling 
2) unit trains under the proposed publication (19 at the 72-1/4¢ 

and 2 trains at.the 88¢ rate) would genorate over $180,000 
in freight revenues than it would receive in handling the 

same tonnage between the identical origins (Twin Ports or Twin 
Cities) and the same point of interchange (Chicago) under the 


. * i : ; 
butane: sates: The Soo Line and Erie Lackawanna will be 


"Respondents trust that the Buffalo mills and Penn Central will 
Conca Cit tig Duliaia mit trad eater care iully compensatory 

ha nits foo Line and its eastern connections Cineludine bow 
Centrai). “in any event, the Commission so found in Docket No. 


34381. 


TO ina hit 


irreparably injured if they are deprived of these substantial 
contributions to their net income by a seven month suspension 
of the proposed rate. 

(3) Protestant Penn Central contends also that there is 
no competitive necessity for the proposed unit train rate and 
that it will have an adverse effect on the Eastern Railroad's 


flour traffic - that the combination of the wnt train rate on 


wheat to Martins Creek plus highway moveient beyond would 


displace vail flour movement "from Bufinlo and other origins to 
all destinations within an eastern radius of approximately 125 
Airline miilcs from Martins Creek,” 

is contention completely ignores the facts. The 
aroposed rate is necessary to meet the oxisting competition of 
the water carriers in transporting wheat to Buffalo and the 
competition of motor carricrs in moving wheat from Buffalo to 
“Wartins Creck. As we have already indicated, 36% of the 
Buflfalo-Martins Creck wheat movement presently moves by motor 
carrier, 

The fear that the unit train rate to Martins Creek would 
result in displacement of rail flour movement from Buffalo and 
other origins to all destinations within a 125 mile radius of 
Martins Creek is completely unrealistic. As Conagra shows in 
ats reply to protests, the Martins Creek mili, at full capacity, 


can produce only approximately one and one-half million cwts. 


oi tlovr annually, .That reply shows further that the total ainwi! 


flour consumption in the market area of the Buffalo mills is 
60,000,000 cwts. The Martins Creek mill, thcvefore, cven 
operated at full capacity can compete for only aboul 4 percent 
of the flour market. In light of these facis, 
no foundation for the fantastic contenticn treat. wheat moved to 
Martins Creek under the unit train rate will dispjace rail 
flour movement from Buffalo and other origins. Unquestionably, 
Ss. capacity production of Llour ct Martins 
Creek could have no meaningful effect on the mills: at Duffalo 
and other flour producing points. In any ev 
unit train rate can have no effect on Jlour weths at cnitiato 
since the Martins Creek mill is moving wheat lo Martins Crees 
on existing water-rail or water-truck vates which nrc on the 
same level as the proposed unit train ate. 


(4) Protestants also contend that approved 


in the rates on flour to the Eastern Seaboard. 

Conagra in this proceeding clearly shows that its 

delivering flour to Eastern consumers wider the proposed ra 
greater than the costs of the Buffalo mills to those sane 
consuners. Conseguently, there is no rational competitive basis 
for making any reduction in the rates on flour hecause of the 


proposed unit train rate. 


(5) Respondents Erie and Soo Line note, in concluding 
this subsection of their Reply, that the basic "dissipation of 
revenues" argunent by protestants against ihe proposed rates 
was made by other protestants, vigorously disputed by the 
fulfalo milis and Penn Central predecesso:., iar: jacted by 
the Comnission in the Buffalo ) Unit Train ore 


‘ 

B, Including the Twin City Ordcitus Does 
Not Violate’ Section 1532 (2) co: Other 
Sections olf the Act 


The proposed rate, as was also the cuse 
the Buffalo unit train rate, is designed ji 
to respondents a very limited volume of wie: 
move over the Great Lakes from the Twin Ports 
However, both of these rates are also made aj:.33 
Twin Cities as well as Twin Port elevators. 
The Twin Cities origins were included iv 
train publication at the specific request of the 
most of whom have elevators capable of loadings unit trains 
both the Twin Ports and the Twin Cities.* Now, however, these 
Buffalo millers, joined by the Chicago Board of 


*Phus, at page 35 of their protest the Buffelo willevs assert 

", . . in the absence of a cataclysmic chanee in feonranhy, 
Minneapolis and St. Paul are not ports on the Great Likes. ‘The 
conscanonce is that the according of 2 arpeliontl ty Pemiacad rates 
Co SinpeerpnelaSt. Paul is utterly ane 

Utes tlivery Gs tho propahnonts oF Lie Ciecasw. 

further exacerbates the undue and unreasonabiv pie, “indice and ais 
advantage which the protested tariff would cause the flour mijlers 
at Buftalo, Minneapolis, and in Kansas and Missouri.’ 


the inclusion of the Twin City origin in the new publication 
to Martins Creek violates Section 15a(2). Thus, once again, 
the Buffalo millers demonstrate their adherence to the hoary 
old credo that "consistency is the hobgoblin of little minds". 

The well known fact is that historically grain rates to 
the Twin Cities and the Twin Ports from most country origins 
and grain rates from both terminal areas to the Gulf Ports, 
Atlantic Ports, and points throughout official territory have 
always been equalized. There are many valid reasons for this 
equalization, us the Commission knows full well, and respondents 
belicve the Pulfalo mills would ordinarily be among the first to 
insist that the historical equalization accorded the Twin Citics 
and the Twin Ports be preserved on hoth inbound and outbound 
prvoin rates. 

“ly as 1934 in the Docket 17000 Part 7 procecdings, 

Grain and Grain Products, 205 ICC 301, the Commission prescribed 
erain rate equalization for the Twin Ports and the Twin Citics 
with respect to intermarket proportional rates to Chicago, 
Peoria, and St. Louis. 

In the Buffalo unit train case, Docket 34981, Examiner 


Boisseree disposed of the issues now raised by protestant 


*And Buffalo unit trains have been loaded by Buffalo millers 
at the Twin Cities, although the predominant movement has 


ovietneted at Puluth-Superior. 


millers with the observation that "To maintain normal rate 
relations between Duluth, the Twin Cities including Minnesota 
Transfer, and Superior, the unit train rate was published from 
the other origins." (Examiner's Report, p. 14). 


C. The Proposed Rate Does Not Violate 
Section 3(4) Of The Act 


The protection afforded connecting lines under Section 


3(4) of the Act is specifically limited to any carrier subject 
to the provisions of this part or any common carrier by water 
subject to part III. Protesting water carriers are not 
covered by this provision and this fact is totally dispositive 
of the unregulated water carriers' assertions that the 
proposed rate violates Section 3(4). 

Respondents also note that the protesting water carriers 
would be in no position to assert a valid Section 3(4) objec- 
tion even if they did come within the purview of that section, 
Since they never have requested the Erie Lackawanna to publish 
an ex-lake unit train rate on wheat from Buffalo to Martins 
Creek. 

The water carriers'contention that Erie Lackawanna has 
published no reduced rates on wheat from Buffalo to Eastern 
milling points is incorrect. Protestant Lake Carriers' Associa- 


tion completely ignored two multi-car rates published by Erie 


ast 
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Lackawanna, namely, the five-car rate from Buffalo to Clifton, 
N.J. of 43¢ and the five-car rate from Buffalo’ to Martins 

Creek of 40¢. These rates are both substantially below the 

58¢ rate cited by the water carriérs. Further, Erie Lackawanna 
has had no additional requests from shippers for multi-car 


rates on wheat to on-line Erie Lackawanna points. 


D. Unfounded Allegation That The Protesting 
Water Carriers Have Inherent Advantages 
Over Unit Train Operations Is No Basis 


For Suspending The Proposed Rate 

The unregulated water carrier protestants allege they 
are entitled to protection under Section 15a(2) and the 
National [Transportation Policy because of their inherent 
advantages in moving wheat over the Great Lakes vis-a-vis the 
unit train operations proposed by respondents. The "4 nherent 
advantage” assertion is stated baldly and without supporting 
documsrtation. 

Most assuredly the water carrier protestants have neither 
cost nor service advantages with respect to wheat destined to 
Martins Creek, Pa., located approximately 240 miles from the 
closest Great Lakes port. Respondents do not concede that the 


protesting water carriers have either cost or service advantages 


over unit train operations even between Duluth and Buffalo. 


In Wheat, In Multiple Car Shipments, Minn. & Wis. to 


Buffalo, Docket No. 34381, Examiner Boisseree-noted that: 
"It is well established that a carrier which 
relies on a claim of inhcrent cost advantage 
bears the burden of proving by probative cost 


evidence the existence of that advantage. 


Various Commodities From or to Arkansas and 
Texas, 314 1CC 215. Protestants have failed 


to sustain such burden, and the record does 

not permit a determination that the lake 

carriers have the inherent advantage of a 

lower cost than respondents in connection with 

the transportation of wheat from Duluth to 

Buffalo." (Examiner's Rpt., page 16.) 
The Examiner also expressed serious doubts as to the water 
carriers' alleged service advantages over the railroads. 
These portions of the Examiner's Recommended Report were adopted 
by the Commission in its final Order of May 2, 1965. 

Certainly it would be both inappropriate and unfair for 

the Commission to suspend the proposed rate on the basis of 
this allegation - inapppropriate because the allegation of 
inherent advantage has no foundation in fact; unfair because 
suspension would deprive respondents of the opportunity of 


handling this highly lucrative traffic for a minimum of seven 


months. - 


e | 
& 
v 
i zg 
a | 


» 


Protestants' "Numbers Game" Approach 
To Amount Of Rate Reduction Has No 


Bearing Upon Reasonableness Of Rate Level 

protestants, including the Buffalo millers who certainly 
know better, have suggested the proposed rate is unlawful 
because it represents a decrease of 39 percent of the $1.18 
single car wheat rate from Duluth to Martins Creek. The 
Commission has never used .a comparison of single car “paper"™ 
rates with unit train rates as a basis for finding the latter 
rates are unduly low. This type of “apples and oranges" 
comparison is completely irrelevant. 

It is noted, in any event, that the percentage reduction 
involved in the Martins Creek unit train rate is substantially 
suauaen than the comparable reduction adopted when the Duluth- 
Buffalo unit train rate was published, effective January 8, 
1964. The 33-1/2¢ Duluth-Buffalo unit train rate represented 
a reduction of 54.8 percent from the 72-1/2¢ single car rate 
then in effect between those points. The Pennsylvania Railroad 
Company, a predecessor of the Penn Central Railroad, and a 
protestant herein, was 2 principal proponent of the Duluth- 
Buffalo unit train rate. 

The Penn Central suggests that the proposed rates 


represent a "substantial reduction by any standard’. As an 


example, they discuss the "paper" rate of 97¢ cwt. applicable 
to unit trains of wheat from Duluth and Superior and the Twin 
Cities to Clifton, N.J. While the Clifton rate has been in 
effect for several years, it has never moved one pound of 
freight and it is extremely doubtful that it ever will. 

F. The Proposed Tariff Comports With 


All Provisions of Sections 4 and 
G(L) Of The Act. 


(1) Response to 4th Section Allegations 


The Buffalo unit train rate, originally published as a 
flat rather than a proportional rate, contained intermediate 
origin and destination rules which Examiner Boisseree correctly 
found resolved any Fourth Section problems which might otherwise 
exist (see Examiner's Report, p. 15) in Docket No. 34381. 
Subsequently, the Buffalo rate was republished as a proportional 
rate and concurrently the intermediate origin rule was dropped. 


The proposed rate publication is identical in all material 


. 


respects with the form of the Buffalo rate insofar as Section 4 
questions are concerned. Both rates comport completely with the 


Section 4 proscriptions because the need, for the intermediate 


origin rules was obviated by making both rates proportional 
rather than flat. 
In any event all of protestants‘ Fourth Section arguments 


conveniently ignore the fact that the proposed rate publication 


: P| 
x 
@ ‘ 


involves a unit train, rather than a single car, rate. There 
is simply no requirement in the Act that an intermediate 
origin application be afforded every station located between 
the Twin Ports-Twin Cities origins and Martins Creek, Pa., 
where unit train rates are involved. 

In this connection, the Commission's attention is 


respectfully directed to the following Commission decisions 


t 


which are representative of innumerable other ICC decisions 


dealing with this subject: 


In Coal from Ill., Ind., and Ky., to Illinois and Indiana, 
308 ICC 671 (1959), the Commission stated (at p. 677): 


‘ The original application filed in connection with 
these rates was returned because relief from the 
long-and-short-haul provision of section 4 of the 
act was not considered necessary under the prin- 
ciple that like rates and charges must be comparved 
in determining whether a fourth-section violation 
exists. Since the lower proposed rates to Chicago 
are multiple-car rates and the higher rates to the 
intermediate points are single-car rates, the rates 
and charges were not considered to be the same. 
See Container Service, 173 ICC 377, 440-441. 
However, this action was challenged, and the 
instant application was filed. 


If the movement to intermed ate points were only 
in single-car lots or in multiple-cair lots less 
than 1,000 tons, fourth-section relief would not 
be necessary. However, in applying the fourth 
section, like transportation services and charges 
must be compared. Terminal Refrigerating Co. v. 
Atchison T. & S.f. Hy. Co., 176 JCC 697, 70L. 
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In In_ the Matter of Container Service, 173 ICC 377 (1931) 


the Commission noted (at p. 440): 
We have repeatedly said that in determining 
whether violations of this section (4) exist, 
like rates must be compared. 

(2) Response to Section 6 Allegation 

In their Suspension Petition, the Buffalo millers suggest 
the rules named in Item 130 of the protested tariff are "shot 
full of ambiguity, vagueness, inconsistency and contradiction", 
and suggest that there may be violations of Section 6(1) of the 
Act. These allegations are as inaccurate as they are colorful. 
The tariff does name exact and precise rules under which the 
FACeG) WELE apply. 

The provisions of Item 130 are very familiar to the 
Commission. At least two tariffs are on file with and have 
been accepted by the Commission with provisions virtually 
identical to Item 130 of Soo Line F.T. 543-B, ICC 7837 (see 
Item 320 of Chicago & North Western Transportation Co. F.T. 
17194, ICC No. 1 and Item 320 of Chicago, Milwaukee, St. Paul 
and Pacific F.T. 18710, ICC No. B-8305). The rules clearly 
provide that trains will be billed individually as they move 
and freight will be paid under the eulde wreceribed by the 


Commission. 
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Approval Of The Proposed Rate Will 
Not Adversely Affect Car Supply Of 


Country Elevators Served By Soo Line 


Commencing at page 25 of their Protest, the Buffalo millers 
assert: 

" - in the experience of these protestants 
the Soo has encountered, and can be expected 
to continue to encounter, severe problems in 
meeting grain shippers' rail transportation 
needs. These problems became extremely acute 
during the summer of 1973 and resulted in the 
Soo's being unable to handle existing wheat 
traffic from country points to Duluth for move- 
ment by water. The Soo's inabilities in this 
regard arose, in these protestants' experience, 
from equipment shortages as well as deficiencies 
in power and crews. If the Soo is unable to 
handle existing wheat traffic, it will be in no 
position to handle added traffic under the new, 
protested unit train rates.” 


Respondent Soo Line acknowledges the fact that it has 
experienced difficulty in meeting the enormous car supply 
requirements of the country elevators which it serves in North 
Dakota, South Dakota, Montana and Nortiern Minnesota during 
the past year and that this problem will continue for some 
months to come. 

However, at the risk of appearing to be immodest, 
respondent Soo Line alleges that, under all the circumstances, 
it has done a commendable job of providing grain cars to all 


of its grain shippers, including both the country elevators and 


the terminal elevators which it serves in the Twin Cities and 
the Twin Ports. In support of this statement, respondents note 
the following facts: 

During the thirteen month period commencing August 1, 
1971, the Soo Line originated substantially more carloads of 
grain than it had originated during any comparable period in 
its history. Nevertheless, as shown by the following table, 
during the thirteen month period commencing August 1, 1972, the 
Soo Line increased very substantially the volume of the traffic 


it handled during the earlier period. 


TABLE 


SOO LINE CARLOAD ORIGINATIONS 
OF GRAIN FROM COUNTRY AND TERMINAL ELEVATORS 


Origin Period Covered 
August, 1971 August, 1972 
through Sept. 1972 through Sept. 1973 
Country Elevators 38,645 72,918 


Terminal Elevators 14,919 20,804 


Total Carloadings 53,564 | 93,722 


~ 


As shown by the foregoing table, during the more recent 


period country grain carloadings increased by 34,273 cars (88.7%) 


while terminal elevator carloading increased by 5,885 cars 
(39.4%). During the later period, country carloadings accounted 
for 77.8% of all grain carloadings. 

Respondent Soo Line alleges further that many country 
elevators, together with other parties having a ponuine interest 
in their welfare, have been highly complimentary of the Soo Line 
for its ability to meet the grain car supply requirements of the 
country elevators which it serves. In support of this allega- 
tion, respondents attach hereto, identified as Appendix C, a copy 
of an advertisement which ran in the ENDERLIN (North Dakota) 
INDEPENDENT on October 4, 1973. This advertisement, prepared and 
paid for by the Peoples and Enderlin State Bank, was not solicited 
by the Soo Line nor was the Soo Line advised it would be run prior 
to its publication. 

As of October 1, 1973 the Soo Line owned 1854 jumbo covered 
hoppers which are used primarily in its grain service. The 
original value of these cars exceeded $33.5 million. Commencing 
in November, 1973 the Soo Line will take delivery of an additional 
200 jumbo hoppers at a cost exceeding $3.8 million. The Soo Line 
decided to make this new acquisition, in part, to handle Conagra's 
unit grain trains to Martins Creek, Pa. 

Respondent Soo Line has no desire to belabor this point — 


unduly but it does assure the Commission that approval of the 


protested rate will not prejudice legitimate interests of 
other shippers it is obligated to serve, including both country 


elevators and the Buffalo millers moving unit grain trains to 


Buffalo. The Soo Line is on record with the Commission as 
having no objection to the present provisions of Car Service 
Rule No. 1120. It has complied meticulously with its terms 


heretofore and will continue to do so in the future. 


t 


IV 


CONCLUSION 


Respondents having less than 48 houi's to prepare their 
Reply to eight suspension petitions have not attempted to 
respond to every allegation set forth in said petitions. To 
do so would be unnecessary and, indeed, an affront to the 
Commission's expertise in rate making matters. Most of the 
suspension petitions have been inordinately long on (1) 
unfounded statements of "fact", (2) irrational assumptions and 
conclusions, and (3) extremely pejorative phrases. In replying 
to these petitions respondents have resisted the temptation, 
hopefully with some success, to respond in kind. 

Respondents do respectfully submit that the proposed rate 
has been shown, in this reply and the reply being filed con- 


currently by Conagra, to be lawful, highly profitable to both 


Erie Lackawanna and Soo Line, and non-injurious to any of those 
parties who seek its suspension. 

Approval of the proposed rate, as shown herein, will 
improve the annual net revenue position of respondent Erie 
Lackawanna by approximately $450,000 and will be highly profit- 
able to respondent Soo Line. 

Protestants' allegations of unlawfulness and dire economic 
consequences resulting from approval of the proposed rate have 
been shown by Conagra and respondents herein to be unfounded. 

As previously noted, most of these identical allegations were 
considered and rejected by Judge Boisseree and the Commission in 
Docket No. 34381. 

WHEREFORE, respondents pray that the proposed rate be 
permitted to become effective as scheduled, without investigation, 
and that protestants’ petitions be denied in all respects and 
these proceedings terminated. 


Respectfully submitted, 


J. T. Clark 

Erie Lackawanna Ry. Co. 
1336 Midland Building 
Cleveland, Ohio 44115 


Veuana, <a HS 


C. Harold Peterson 

Soo Line Railroad Company 
804 Soo Line Building 
Minneapolis; Minnesota 55440 


By 


Cy ilaroid Peterson 


APPENDIX A 


List of Protestants 


Board of Trade of the City of Chicago 


General Mills, Inc. 

International Multifoods Corporation 
Peavey Company 

The Pillsbury Company 

Standard Milling Company 

ADM Milling Company 

Ross Industries, Inc, 


Kansas-Missouri River Mills 
The Kinsman Marine Transit Company 
Lake Carriers' Association 


Niagara Frontier Transportation Authority 

American Federation of Grain Millers Local No. 36 

Grain Elevator Employees Local No. 1286, I.L.A. 
International Association of Great Lakes Ports 
International Longshoremen's Association Local 109 
Buffalo Area Chamber of Commerce 

Maritime Trades Department Buffalo Port Council, AFL-CIO 
Inland Boatman's Union, S.I.U. 

Buffalo Typographical Union No, 9 


Penn Central Transportation Company 


Great Lakes Ship Owners Association 


Appendix B 


TABLE 1 


COMPARISON OF THE RAIL REVENUE CONTRIBUTION EARNED BY THE ERIE-LACKAWANNA 
RAILWAY IN TRANSPORTING WHEAT TO MARTINS CREEK, PA. AT THE PRESENT RATE 
FROM BUFFALO AND AT THE PROPOSED UNIT TRAIN RATES 


2,100,000 cwts. per year— 


ITEM 
(1) 
Revenue Per cwt .2/ 

Variable Cost Per Cwt. 
Revenue Contribution Per Cwt. 

(L.1 = L.2) 
Percent via Rail 


Annual Volume of Wheat to Martins 
Creek Q 


Cwt. Transported by Rail 
Total Revenue Contribution 
(L.3 x L.5) 
Increase of Rev. Contrib. at 
Proposed Rates 


Martins Creek 


2/ 


Movements at 
Present 5-Car 
Rate From 
Buffalo to 


(2) (3) (4) 


57.2¢ 
26.7 


47.0¢ 
26.7 


40.0¢ 
16.2 


23.8 20.3 30.5 
64% 90% 10% 


210,000 


1,344,000 1,890,000 


$64,050 


$319,872 $383 , 670 


XXX i XXX XXX 


1/pased on proposed through rate of 72.25¢ applicable during period from 
April 1 through December 14 and 88¢ applicable during period from 


December 15 through March 31. 


Revenue per cwt. in columns (3) and (4) 


is computed on basis of division 65% to the Erie. Lackawanna. 


2/appendix C to Buffalo mills Protest, rounded to nearest thousand. 


Movements at Proposed Unit 
Train Rate to Martins Creek, Pa. 


In Soo Line Cars 


(5) 


XXX 
XXX 


XXX 
100% 


2,100,000 
$447,720 
$127,848 
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SERVICE DATE 


ORDER NOVEMBER 29 wi) 
INTERSTATE COMMERCE COMMISSION 


INVESTIGATION AND SUSPENSION DOCKET NO, 8899 


UNIT TRAIN RATES ON WHEAT, MINN. & WISC. TO MARTINS CREEK, PA, 


PRESENT: Virginia Mae Brown, Commissioner, to whom the 
matter which is the subject of this order has 
been referred for action thereon. 


It appearing, That by order dated October 31, 1973, the 
Commission, Appellate Division 7, instituted an investigation 
into and concerning the lawfulness of new reduced rates aad 
charges, and new rules, regulations, and practices affecting 
such rates and charges, applicable on irverst -e or foreign 
commerce contained in the tariff schedules ¢c<.ignated in said 
order and suspended the operation of said tariff schedules to 
and including May 31, 1974; 


And it further appearing, That upon consideration of the 
record in the above-entitled proceeding, this matter is one 
which should be referred to an Administrative Law Judge for 
hearing; and for good cause shown: 


It is ordered, That the above-entitled proceeding be, 
and it is hereby, referred to an Administrative Law Judge for 
hearing. 


It is further ordered, That on or before December 17, 1973, 
the respondents and intervenors in support, shall file with the 
Commission three copies of the verified statements of their 
witnesses, in writing, together with any studies to be offered 
at the hearing with a statement where the underlying work 
papers to such studies will be available for inspection by 
parties to the proceeding and at the same time, serve a copy of 
such prepared material upon all parties who have made know their 
desire to actively participate in the proceeding to the 
Commission and to the respondents on or before December 10, 1973. 


It is further ordered, That on or before January 15, 1976,- 
protestants and any party in support thereof shall file with 
the Commission three copies of reply verified statements of 
their witnesses, in writing, and at the same time, serve a copy 
of such prepared material upon all parties of record. Those 
parties who desire to actively participate and receive copies 
of the prepared material to be served shall notify the Commission, 
in writing, on or before December 10, 1973, as well as all 
parties of record. Otherwise, any interested person desiring 
to participate in these proceedings may make his appearance at 
the hearing. 


1973. 
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it is further ordered, That parties desiring te cross- 
examine witnesses who have submitted verified statements shall 
give notice to that effect, in writing, to the affiant and his 
counsel, if any, on or before January 22; 1974, a copy of such 
notice to be filed simultaneously with the Commission, together 
with a request for any underlying data that the witnesses will 
be expected to have available for immediate reference at the 
hearing. All verified statements and attachments as to which 
no cross-examination is requested will be considered as part 
of the record. Any witness who has been requested to appear 
for cross-examination but fails to do so, subjects his verified 
statement to a motion to strike. 


It is further ordered, That a hearing will be held 
commencing on January 28, 1974, at 9:30 a.m. United States 
Standard Time, at the Offices of the Interstate Commerce 
Commission, Washington, D. C., for the purpose of hearing 
cross-examination of witnesses so requested; to afford 
opportunity to present evidence in opposition to the cross- 
examination; and such other pertinent evidence which the 
Administrative Law Judge deems necessary to complete the 
record, 


And it is further ordered, That a copy of this order be 
served upon all respondents and protestants to this proceeding 
and that a copy be filed in the Office of the Secretary of the 
Commission’ as notice to the public. 


Dated at Washington, D. C., this 15th day of November 


By the Commission, Commissioner Brown. 


ROBERT L. OSWALD 
Secretary 


; 272a 
ROBERT J. ABLES 


ATTORNEY AT Law 
FEDERAL BAR BUILDING WEST 
1819 H STREET, N. W. 
WASHINGTON, D. C. 20006 


€202) 223.4000 


January 14, 1974 


Robert L. Oswald, Esquire 
Secretary 

Interstate Commerce Commission 
Washington, D.C. 20423. 


Re: I & S No. 8899 - Unit Train Rates on Wheat, 
Minn. & Wisc., to Martins Creek, Pa. 


Dear Mr. Oswald: 


Please be advised that The Kinsman Marine Transit 
Company, protestant in subject investigation, is with- 
drawing as a party to the proceeding. Kinsman will pursue 
its interests in this matter as a member of the Lake 
Carriers Association, another protestant in this proceeding. 


ee a yours, 
oe, Sf. 
fC aA NM: BF Ayre 


Robert s(/apies 
Attorney for 
The Kinsman Marine Transit Company 


RJA: mw 


cc: All known parties of interest. 
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BEFORE THE 


INTERSTATE COMMERCE COMMISSION 


I&S DOCKET NO. 8899 
UNIT TRAIN RATES ON WHEAT, MINNESOTA 


AND WISCONSIN TO MARTINS CREEK, PA. 


BRIEF OF 


PROTESTANT BOARD OF TRADE OF THE CITY OF CHICAGO > 


BOARD OF TRADE OF THE 
CITY OF CHICAGO 


Frank E. Polom 
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BEFORE THE 


INTERSTATE COMMERCE COMMISSION 


I&S DOCKET NO. 8899 
UNIT TRAIN RATES ON WHEAT, MINNESOTA 


AND WISCONSIN TO MARTINS CREEK, PA 


BRIEF OF 


PROTESTANT BOARD OF TRADE OF THE CITY OF CHICAGO. 


I 
_Statement of the Case 

The rates in issue are published in Item 140, Soo Line Railroad 
Unit Train Grain Tariff 543-B, I.C.C.-7837, Two levels of rates are 
published, proportional in nature, applicable on wheat only, in bulk, from 
Duluth, Minneapolis, Minnesota Transfer, and St. Paul, Minnesota, and 
Superior, Wisconsin, to Marius Creek, Pennsylvania, with routing via 
Soo Line-Chicago-Erie Lackawanna Railroads. The proportional rate of 
72.25¢ cwt. (X-299 level) would apply during the period of open naviga- 


tion on the Great Lakes, generally April 1 thru December 14 of each year. 
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The proportional rate of 88¢ cwt. (X-299 level) would be applicable during 
the period beginning December 15, and ending March 31 of the ensuing 
year. As indicated above, both rates are published as proportional rate 
factors and are applicable only on traffic which has originated beyond by 
rail. Rates will also apply on wheat stored in transit at stations from 
which the proportional rates apply. The proposed rates are applicable 
in covered hopper cars with a capacity of 4500 cubic feet or more, min- 
imum weight 190,000 lbs. per car used, with further requirement of an 
aggregate minimum weight per movement of 5,000 tons, ea 50 
covered hopper cars. The application of the rates further requires the 
consignee at destination to receive a total of three consecutive movements, 
consisting of the same cars as in the original movement. Each supse- 
quent shipment must consist of not less than three consecutive movements 
which consignee may originate at the same or any of the other origins 
named in Item 140, namely, the stations from which the proportional rates 
are applicable. | 

Twenty-four (24) hours free tirne, exclusive of Saturdays, Sundays 
or Holidays, will be permitted for loading of ali the cars sufficient in 
number to hold the aggregate minimum weight per movement required 
under the tariff. Thirty-six (36) hours free-time, eeiteakos of Saturdays, 
Sundays or Holidays will be permitted for unloading the entire unit train 


at destination. Failure to load all cars at origin and unload at destination 
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within the prescribed tree time results in detention charges si $475.00 for 
each twenty-four (24) hour period, or fraction thereof, subsequent to 
free time at origin and $9.50 per car for each twenty four (24) hour period, 
or fraction thereof, subsequent to the free time at destination. Routing 
from all origins to destination is confined to Soo Line-Chicago~-Erie 
Lackawanna. Intermediate application at destination end will apply; how- 
ever, no similar intermediate at origin rule is published. Tariffis subject 
to TPO Maurer's Mileage Tariff 7-C, I1.C.C. H-54. Other tariff provi- 
sions spell out the requirement of one bill of lading for the entire unit train 
from one consignor at one location at origin to one consignee at destination. 
Transit, inspection, weighing, diversion or reconsignment will not be 
permitted. The proponents' justification for the publication of the rates at 
issue herein is to compete with the alternative modes of transportation via 
water-truck and/or water-rail. 

Subsequent to the filing of several protests, Division Two entered 
an Order of Suspension and Investigation dated October 31, 1973, the 
suspension period to expire May 31, 1974. Subsequent joint petition of 
respondent carriers and petition of Conagra in support of respondents for 
reconsideration were denied. 

The case was handled under special rules of procedure promulgated 
by further order of the Commission dated November 15, 1973, and the 
proceedings were referred to Administrative Law Judge Richard A. White. 


Oral hearings for the purpose of cross examination of witnesses commenced in 
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Washington, D.C. on January 28, and were terminated on February 5, 
1974. The brief due date was set for March 25, 1974. 

Under date of February 6, 1974, flour millers protestants filed a 
petition for issuance of the initial report and order by the entire Commis- 


sion for reasons stated therein, and this protestant supported that petition. 


II 
Identification and Interest of the Chicago Board of Trade 

The Board of Trade of the City of Chicago (CBT) is a corporation 
created by an act of the Illinois Legislature, with its principal place of 
business in the City of Chicago, Illinois. It now maintains, and has ae 
tained for more than 125 years, a commodity exchange where its members 
meet daily for the purpose of buying and selling grain, grain products, and 
other non-agricultural commodities. Among its 1402 members are terminal 
storage operators, grain merchandisers, cash grain merchants, processors, 
millers, exporters, small, medium and large, who operate and main- 
tain facilities, including transit operations within the switching limits of 
Chicago and who ship and receive grain and grain products in interstate 
and foreign commerce. 

The Chicago complex of grain storage, marketing and processing 
facilities, together with its role as an international seaport, provides 
the largest single market for all grains. Within the switching district 


there are two wheat mills and a number of grain storage elevators having 
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an aggregate storage capacity of 77 million bushels, 59.6 million bushels 


represented by 8 elevators located at deep water (Ex. 12, Appendix A). 


Grain movesinto and out of these facilities via rail, truck, barge, and 


lake or ocean going vessels. Four grain elevators within the Chicago 
Switching District (CSD) have a total Storage capacity of 4.6 million bushels 


and are capable of loading unit trains of 50 or more covered hoppers (Ex, 


12, Page 4). 


ill 


Facts and Arguments 


Section 4(1) of the Interstate Commerce Act Specifically states that: 


or route in the same direction, 
within the longer distance," 


Respondents could have lawfully complied with the Provisions of this 
section by publishing an intermediate rule (origin end) to permit those 


stations directly intermediate via the published route, Soc-Chicago-Erie 


Lackawanna the use of the depressed rates, No such tariff provision 


was published, 1/ Furthermore, this protestant found no reference in 


the t#riff schedule which indicated respondents sought and secured from 
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the Commission the necessary relief to depart from the requirements of 
the Fourth Section of the Act. We submit to the Commission that respon- 
dents failed to comply with the requirements of this section and, thus, the 
retes are in violation of Section 4(1) of the Act. 

The Fourth Section issue was initially raised in the CBT protest 
and petition for suspension of the tariff schedule. Respondents evaded 
the issue and treated it lightly by citing cases where the Commission found 
that in mov2ments under unit train rates, a comparison of like rates and 
charges must be made to determine whether or not violations of Section 
4(1) exist. We maintain that the Comrnission must go a step further in 
this instant proceeding to resolve the fourth section issue. Chicagois 
directly intermediate via the route of movement from the Twin Cities/Twin 
Ports to Martins Creek, PA. See map illustration as Appendix A hereto 
which also shows a comparison of the suspended unit train rates with the 
rates applicable frorn Chicago for an identical movement. Chicago is - 
major grain terminal and posesses the capabilities of handling unit trains 
composed of 50 or more covered hopper cars. It now has available adequate 


wheat stocks in storage to make it competitive with other termin-ls but 


is lacking in a competitive rate level. 2/ pyior to the introduction of the 


covered hopper cars, the grain rate structure was primarily geared to 


single car rates. Now that the covered hopper car is ''a way of life'' in 


2/ Verified Statement identified as Exhibit 12 in the record at Page 4. 


the movement of grain and that more and more multiple car and unit train 
rates are being established, we submit to this Commission that the 
application of the law with respect to circumstances and conditions sur- 
rounding single-car movements at single car rates must now prevail with 
respect to circumstances and conditions surrounding movements of grain 
in multiple car or unit train shipments at multiple car or unit train rates. 
Furthermore, the Commission must take into consideration the governing 
and compelling facts whether or not the intermediate station posesses all 
the physical capabilities to permit it to use the multiple car or unit train 
rates applicable from the more distant point. In other words, the 
Commission must consider in light of the evidence submitted for the record 
whether the intermediate station is entitled to receive equal treatment 
under the law insofar as the application of the multiple car rates are con- 
cerned from the more distant origin station. There is no doubt in our 
minds that more and more multiple car and unit train rates will be es- 
tablished by the carriers and the Commission must now take steps to use 
the same guidelines and criteria in determining Fourth Section violations 
with respect to the multiple car rates as it now does with respect to the 
application of single car rates. The first step in this direction has already 
been taken. The Commission is referred to its rule making proceeding 
for the purpose of amending Rule 27 of Tariff Circular No. 20 (49 CFR 


1300.27). Identified as Ex Parte No. 304, Amendment of Rule 27 of 
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Tariff Circular No. 20-Intermediate Application of Rates, this amend- 


ment would require carriers to publish intermediate rules for the application 
of rates which are dependent in their application upon the movement of 
a stated volume of tonnage (trainload, unit train and multiple car) during 
specified periods of time at intermediate points so as to avoid violations 
of Section 4 of the Interstate Commerce Act. The instituted proceeding 
is timely and a necessity to best serve the public interest. The carriers 
would be obligated to treat intermediate origins under Rule 27 involving 
multiple car and unit train rates with the same governing principle as that 
which now applies to single car rates. 

Our view is that the carriers have every obligation under Section 
4 of the Act in their publication of multiple car and/or unit train rates to 
permit any intermediate station (at origin and/or destination end), which 
can comply with the application of those rates, the freedorn to use those 
rates. In this instant proceeding, respondent carriers have published an 
intermediate destination rule; however, they have failed to provide inter- 
mediate stations at the origin end the same type of equal treatment. This 


is a blatant violation of Section 4 and we so allege. 


Chicago has no multiple car or unit train domestic rates applicable 
on wheat to Martins Creek. The only legitimate comparison with the rates 


under investigation are shown in the table below: 


From To Martin's Creek, Pa. 
(In Cents cwt) 


Chicago, Ill. Flat 98 
Chicago, Ill. Proportional 81 
Minneapolis-St. Paul 12.2011) B82) 
Duluth-Superior 12.2511) 99(2) 


, 


ee 

(1) During open navigation on the Great Lakes 

(2) During closed navigation on the Great Lakes 
As indicated above and in Appendix "A", the present wheat rates from 
Chicago to Martins Creek are higher than the suspended rates applicable 
during open navigation on the Great Lakes. Although Chicago lies directly 
intermediate in the published route between the origins from which the 
suspended rates apply and the destination. Martins Creek, Pa., there are 


no tariff provisions to allow Chicago the use of the suspended rates. 


The Section 3(1) Issue 


The rates at issue are published as proportional rat. restricted 
to apply only on traffic which has originated beyond by rail. The rates 
also apply on traffic which nas been stored in transit. See Item 140 and 
Note 1 therein. Routing from the proportional rate origins is published in 
Item 145 via Soo Line-Chicago-Erie £ sseleaini to Martins Creek. Our 
quarrel with respondent carriers is directed to the fact that the published 
rates from the Twin Cities and Twin Ports to Martins Creek, Pa., prohibit 
and preclude Chicago from the use of the depressed rate levels. Chicago 
lies directly intermediate between origin and destination via the route 
of movement. Chtcage is a major wheat terminal having facilities to 
market and handle unit train loads (Ex. 12, Page 4). These elevator 
storage facilities at Chicago receive wheat via rail, water and motor 


carrier and forward wheat by the same modes of transportation. The 
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protested rates apply via a route operating through Chicago; yet, elevators 
at Chicago are precluded from the use of the depressed rates, a blatant 
violation of Section 3(1) of the Act. The suspended 72.25¢ cwt. proportional 
rate is lower than the present 81¢ cwt. 3/ proportional rate applicable 
from Chicago to Martins Creek. Likewise, the 72.25 and the 88¢ cwt. 
proportional rates are lower than the flat rate of 98¢ cwt. - from Chicago. 

Section 3{1) is specific in its condemnation of any undue or unreason- 
able preference of, or prejudice to: 

“any particular person......association, locality. ooee transit 
point......in any respect whatsoever; or to subject any par- 
ticular person......association, locality......transit point..... 
or any particular description of traffic to any undue or unreason- 
able or prejudice or disadvantage in any respect whatsoever." 


There is no justification for respondents to arbitrarily deny the elevator 


operators at Chicago the use of the protested rates or comparable rates 


to apply from Chicago. In Board of Trade of the City of Chicago v. 


Illinois Central Railroad Company, etal. 3441.C.C. 818, at Pages 830- 


831, the Commission set forth the necessary elements of undue preference 
and prejudice and establishes the burden of proof as to each element. 


Yo support a finding of a violation of section 3(1), it must 
be shown (1) that there is a disparity in rates, (2) that the 
complaining party is competitively injured, actually or 
potentially, (3) that the defendant carriers are the common 
source of both the allegedly prejudicial and preferential 
treatment, and (4) that the dé. varity in rates is not justified 
by transportation conditions. Compare Big River Indus-~ 
tries, Inc. v- Aberdeen & R.R. Co., 329 T.C.Cu 559. 

The complainant has the burden of proving the presence 
of the first three factors, and the defendants have the 
burden of justifying the disparity under ''4"'. 


3/ TPO Maurer's C/TN 245-1, I.C.C. C-375, Section 5. 


This is the most recent restatement of the law and principles set forth 
earlier by the Commission in Fresh Meats, Ill., Ind. Ky., Ohio & Mo. 
to Points in Fla., 318 I1.C.C. 5, 10 (1962); State Corp. Comm. of N. Mex. 
ve Southwestern Motor Frt., 329 1.C.C. 803, 807 (1967). In this instant 
proceeding, protestant has the burden of proof with respect to the first 
three conditions; whereas, respondents must sustain the burden rela- 

tive to (4) above. 


The suspended rates and the rules governing their application meet 
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all of the tests of a Section 3(1) violation. It goes without sayint that a 
wide disparity does in fact exist between the suspended rates and those 
applicable from Chicago for an identical movement. The absence of an 
origin end intermediate rule clearly illustrates an inequality in treatment. 
With respect to condition (2) injury, actual or potextial, the term as 
used here to identify an essential element of a Section 3(1) violation, does 
not mean a 'measurable detriment" in the sense of business loss, ship- 
ments precluded, or specific profits lost as the direct result of the rate 
disparity. Rather, the term "injury'' as it is used in Section 3(1) cases 
means the detriment which a person suffers in a competitive situation by 
being placed in a less advantageous position with respect to freight rates 
and charges than he would be inif his and his competitors' rates were 
probably related. Given a disparity in rates, the sine qua non of injury 


is competition. When a protestart has established such competition, after 
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a showing of disparity in rates, he has shown all he needs to show to es- 
tablish “injury'' under Section 3(1). 
The ability of the Chicago merchandisers and elevator operators to 


remain competitive would be completely eroded by the suspended schedule. 


The Commission recognized this in Mayo Shell Corp. v. Baltimore and 


Ohio Railroad Company, 2971.C.C. 133 at Page 135, and said: 


The duty of a carrier to give substantially equal treatment 
to ail shippers who are in a position to demand it includes 
the right to reach competitive markets on relatively equal 
terms. A rate preference may noi be accorded a skipper 
with~:t a material difference in transportation conditions 


justifying the preference. An unjustified difference in 
freight rates that are factors in the competition between 
shippers constitutes undue prejudice and preference where, 


as here, the rates are under the effective control of the 


participating carrier.'' (Emphasis supplied) 


Taking only the fact that a discrimination exists in the rate itself, 
it can safely be presumed those paying the higher charges would be damaged. 
This test of injury can be found in Northeast Kentucky Coal Bureau v. 
Chesapeake & O. Ry. Co., 2061.C.C. 445, 448, (1935). Also, in 
Chrysler Corp. ve Akron, C. & Y. R. Co., 2791.C.C. 377, 404 (1950) 
a case involving a disparity in rates on automobiles, which disparity was 
not reflected in selling prices, the same test of injury was employed and 
was sustained on judicial review in Illinois Cent. R. Co. v. United States, 
101 F. Supp. 317, 323 Q '.D. Ill., 1951), where the court said: 

‘Although there may have been no affirmative evidence in 


terms of 'injury'' it seems to us that the Commission's 
ultimate conclusion in this respect was inescapable."' 
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The third condition of a Section 3(1) case is that a carrier or group 
of carriers control the rates and are the source of both the prejudicial 
and preferential treatment. Here, the Soo Line and Erie Lackawanna Rail- 
road's publication of the suspended tariff schedule 543-B, I.C.C. 7837, 
with the only route via Chicago, and the restricted application of the rates, 
fills the requirements of this third condition. 

With respect to condition four of a Section 3(1) violation, the burden 
of proof is upon the respondents to show that the disparity in rates is no 
greater than is warranted by differences in the csunetnen and con- 
ditions surrounding the transportation performed under the assailed rates. 
The record shows this they have not done. In this instance, to exclude 
Chicage from the application of the suspended rates is a classic example 
of a violation of Section 3(1) of the Act. 

Going into the area of the tariff publication itself, the application of 
the rates call for a movement of 50 covered hopper cars, as a unit train, 
from the Twin Cities/Twin Ports to Martins Creek, Pa. Since the Erie 
Lackawanna hasadmitted in the record they lack the necessary equipment 
for this type of movement, the Soo Line will be required to provide all 
the cars necessary for the move. This is an area that the Commission 
must consider in depth in view of the equipment shortage in the entire mid- 
west including the area from which the rates apply. Witness Smith (T -86) 


indicated the Soo Line is experiencing an "excruciating" shortage of 
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covered hopper cars onits line. He further stated at Pins 87 that greater 
profitability accrues to a carrier in a situation where cars are kept in 
service on its own line and in an area served exclusively by it. The sus- 
pended tariff completely defeats this philosophy because the Soo Line will 
allow 50 of its covered hoppers to be tied up in a unit train movement in 
which these cars will be off line the greatest portion of time. Since the 
Soo Line has a substantial investment in the covered hopper car (Witness 
Smith T-85, 86), the per diem or rental paid by the Erie Lackawanna for 
use of these cars is an inadequate return on such a substantial investment. 
We question this decision by the Soo to intentionally allow its covered 
hopper cars off line while grain shippers ‘ocated on the Soo Line proper 
are hurting for rail equipment. More important, the 50 cars are committed 
for three consecutive movements, further tying up this equipment off line 
for an additional period of time. 

The tariff schedule itself has several deficiencies in violation of 
Section 6 of the Act. For example, although the rates are published as 
proportionals, no publication of related flat rates to apply from the Twin 
Cities/Twin Ports to destination was made. In view of the fact that unit 
trains are established on a cost oriented basis and the economies of | 
handling such shipments to some extent are passed back to the shippers in 
the form of reduced ae rates, the Commission must recognize that 
unit train and multiple car rates are now becoming more common in the 


grain rate structure. It must recognize that an orderly publication of 
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these rates is a necessity. In a specific area, the publication of an item 
permitting an intermediate application rule (destination end) without a 
comparable item for an origin end intermediate application rule is a 
deficiency in tariff publication. Publication of unit train rates should be 
flat, or local in nature rather than proportional. This would provide 
greater flexibility in the application and use of the rates. 

In the area of the Erie Lackawanna's cost data, we submit to the 
Commission that a major deficiency exists for failure of respondent to con- 
duct and submit for the record a switching cost study covering its handling 
of the entire unit train at destination, namely, from Fortland, Pa.—at 
which point the unit train is broken down to two cuts of 25 cars each— 
to Martins Creek (Witmess McGinnis T-137,138). The switching procedure 
was described by Witness McGinnis with the aid of a diagram (Identified 
as Ex. 4, T-168). This testimony leaves protestant with the opinion that 
the Erie Lackawanna's facilities are nae to handle unit trains of 
50 carloads and, more important, all the operating effeciencies which 


ultimately reduce costs connected with switching cars is negated. 


CONCLUSION 
, There can be no question that the suspended tariff schedule clearly 
violates Sections 1(5), 6, 3(1) and 4(1) of the tetesniets Commerce Act. 
Because of the fourth section violation and the absence of appropriate re- 


lief to depart from the obligation placed by that section upon respondents, 
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the suspended rates cannot become effective. 
WHEREFORE, your protestant prays that the suspended tariff 
schedule be ordered cancelled and the proceedings dismissed. 
Respectfully submitted 
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BEFORE THE 


INTERSTATE COMMERCE COMMISSION 


UNIT TRAIN RATESON WHEAT; MINN. & WISC, 
TO MARTINS CREEK, PA.. = DOCKET 8899 


BRIEF OF INTERNATIONAL ASSOCIATION OF GREAT 
LAKES PORTS AND THE SEAWAY PORT 
AUTHORITY OF DULUTH, PROTESTANTS 


STATEMENT OF THE CASE 


By order dated August 31, 1973, the Commission, 
Appelate Division 2, instituted an investigation into and 
concerning the lawfulness of new reduced rates and charges, 
rules, regulations and practices published in Soo Line 
Freight Tariff 543-B, I.C.C. 7837, published to become 
effective November 1, 1973. The operation of the rates 
and rules in that tariff were suspended to and including 


May 31, 1974. 


Respondents! petition for reconsideration and 
expedited hearing dated November 14, 1973 was denied by 
the Commission's Order of January 2, 1974. A like petition 
was filed by Conagra, Incorporated, was denied by the 
same Order. The Commission's Order of November 15, 1°73 
provided for the submission of evidence in the proceeding 
by verified statements, and a hearing for the purpose of 
cross-examination on such statements was held in Washington, 
D. C., commencing on January 28, 1974 before Administrative 
Law Judge Richard A. White. 

The rates suspended in this proceeding apply on 
wheat in balk in covered hopper cars having a capacity 
of 4500 cubic feet and over. The rates are subject to 
a minimum weight of 190,000 lbs. per car used; an aggregate 
minimum weight of 5000 tons per movement; and an aggregate 

v 
minimum of three consecutive train movements per shipment. 
Accessorial services such as weighing, inspection, diversion 
or reconsignment are not permitted on wheat moving at the 
suspended rates. Instead of standard demurrage provisions 
rates are subject to 24 hours free time at origin and 36 
hours at destination. After expiration of such free time 


a detention charge of $425 per train is assessed at origin 


for each 24 hours or fraction thereof, and a charge of 
$9.50 per car is assessed at destination for each 24 hours 
or fraction thereof cars are held after the expiration of 
free time. From April 1 of each year to December 14 of the 
same year the suspended rate is 72.25 cents per 100 lbs. 
During the balance of the year, from December 15 of one 
year to March 31 of the succeeding year, the suspended rates 
were published at 88 cents per 100 lbs, These rates apply 
from Duluth, Minneapolis, Minnesota Transfer, and St. Paul, 
Minnesota, and Superior, Wisconsin to Martins Creek, Pa. 
via the route of the Soo Line to Chicago, Illinois, thence 
via Erie Lackawanna Railway Company, 

An Abstract of Testimony, as such, will be 
omitted from this brief, but appropriate reference to 
record pages on which testimony relied on is to be found 


will be included in the argument portion hereof. 


ARGUMENT 
Protestants, either jointly or severally, allege 
that the suspended tariff, if permitted to become effective, 
would be unlawful under Sections 1 (5), 3.-(1), 3 (4), 
4 (1), 6 (1), and 15a (2) of the Interstate Commerce Act, 
and contrary to the National Transportation Policy set 
forth in the preamble to that act, 
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THE 72.25 CENTS PER 100 LBS. RATE EFFECTIVE 
DURING THE SEASON OF NAVIGATION ON THE 

GREAT LAKES (APRIL 1 TO DECMEBER 14 OF EACH 
YEAR) IS UNJUST AND UNREASONABLE; CONSTITUTES 
AN UNFAIR AND DESTRUCTIVE COMPETITIVE PRACTICE? 
IS AN UNLAWFUL DISSIPATION OF CARRIER REVENUE 
IN VIOLATION OF SECTION 1 (5) AND SECTION 15a 
OF THE INTERSTATE ACT, AND CONTRAVENES THE 


NATIONAL TRANSPORTATION POLICY, 
Rates From Minneapolis and St. Paul 


Respondents contend that the 72.25 cent rate is 
designed to and does meet the transportation cost alternatives 
in moving wheat from Dyluth to Martins Creek; that rate 
being the sum of the water rate from Duluth to Buffalo 
of 16 cents per bushel (26.67 cents per 100 lbs.); elevation 
costs at Buffalo of 5 cents per 100 lbs; and the five car 
rate published by respondent Erie Lackawanna from Buffalo 
to Martins Creek of 40 cents per 100 lbs. (Page 12, Witness 
Ray H,. Smith, Exhibit 1) (Page 11 through 14, Witness Stone, 
Exhibit 16) 

While repeatedly insisting that the suspended rates 
do no more than approximate or equal existing alternatives 
in transportation cost, respondents fail to point out what 
alternative transportation cost justifies the application 
of the 72.25 cent rate from Minneapolis-St. Paul to Martins 
Creek. The present alternative cost of the transportation 


from Minneapolis to Martins Creek requires the addition. to 


on Law 


the rates over the alternative rail/water route from Duluth 
to Martins Creek of a figure representing the cost of moving 
wheat from Minneapolis~St. Paul to Duluth of 15 cents per 
100 lbs. thus producing an alternative cost via rail-water- 
rail from Minneapolis to Martins Creek of 87.25 cents. 

(Page 10, Witness Robert H. Smith, Exhibit 13) By no 
stretch of the imagination can the application of the 72.25 
cent rate from Minneapolis to Martins Creek be characterized 
as published to meet an alternative cost. To the extent 

it exceeds the alternative costs of 87.25 cents, it is 
unreasonably low and a dissipation of the carriers' revenue. 
The only justification offered for this unique situation is 
contained in the testimony of Witness Ray H. Smith. This 
testimony appears on Page 6 and 7 of Exhibit and Appendix 5 
thereto. It consists of nothing more than a statement that 
Duluth and Minneapolis sometimes have a parity in grain 
rates and illustrates some of these situations in the appendix. 
The parity of proportional rates prescribed in the Grain 

and Grain Products, 205 1I.c.c. 301, and subsequent reports. 
therein, was but a part of the system of combinations of 
local rates into the markets, and proportionals out of the 
markets, which were prescribed in 1934 in an endeavor to 
effect a reasonable, non=-preferential ard non-prejudicial 


grain rate structure from origin to destinabion. As a part 
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of that structure, the same proportional rates were pre~ 
scribed from Minneapolis and Duluth to Chicago, Peoria, 

and Sst. Louis. In that same case rates three cents higher 
than the rates from Minneapolis and Duluth, to Chicago 

were prescribed from the Missouri River markets of Kansas 
City, Omaha, and Sioux City. That difference due to the 
operation of ex parte increases has reached 64% cents at 

the Ex Parte 281 level. we submit that it would be equally 
appropriate to establish unit train rates from Kansas city 
and Omaha to Martins Creek three cents above Duluth, because 
that relationship was prescribed in the Grain Case, as it 

is to publish rates from Minneapolis and Duluth to Martins 
Creek on a parity. The rates to Baltimore and Norfolk shown 
in Appendix 5 are at a parity today because the single car 
rates which they displaced were a combination of rates over 
Chicago, to which market Duluth and Minneapolis had identical 
proportional rates. However, that may be, the fact that a 
parity of grain rates exists in a few situations certainly 
does not justify a parity where the base rate is said to be 
made to equalize a water-rail rate, and an additional 160 
miles of transportation is required to put wheat in oe 


to move by water at the base rate from Duluth. 


Respondents’ Cost Studies 


The cost studies of respondent Erie Laskawanna 
appear to be an imperfect collaboration between Witnesses 
Cannon and McGinnis. Original Exhibits 8 and 9 were 
corrected by Exhibits 10 and 1l (R 347), and the cost 
witness had considerable difficulty in identifying certain 
data requested by the operating witness. To the knowledge 
of the cost witness (Mr. Cannon) no cost studies were sub- 
mitted to the Erie Lackawanna management other than Exhibit 
8 and 9. (R 354) Included in the Erie costs are the physical 
cost of splitting up the 50 car unit train into 25 car cuts, 


the dead-heading of a crew some 80 miles and other unique 


and unusual operating conditions. (R 372) The cross~ 


examination of Witness McGinnis on Page 123 to 204 of the 
record and Witness Cannon on Pages 345 to 432 of the record 
reveal so many ambiguities, inconsistencies. and uncertain- 
ties in that testimony, that it is entitled to but little, 
if any, weight. In summary, according to this testimony, 
the Erie Lackawanna had not ascertained its cost under the 
proposed rate prior to the preparation of exhibits 8 and 9 
for introduction into evidence in this proceeding. At the 


eleventh hour they apparently found a great deal wrong with 
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Exhibits 8 and 9, and substituted 10 and 11, which after 
cross~examination appears to merit the same degree of credi- 
bility as the originals. 


THE SUSPENDED RATES VIOLATE SECTION 3 (1) 
OF THE ACT 


As set out in a previous section of this brief 

the naming of an identical rate during the season of navi- 
gation from Minneapolis and Duluth to Martins Creek is 

unjust and unreasonable and constitutes a destructive 
competitive practice. In addition, we submit the net 

result is undue preference of Minneapolis and undue prejudice 
to Duluth. The Protestant milling companies will undoubtedly 
deal exhaustively with Section 3 (1) violations, as between 


Buffalo, on @he one hand, and Martins Creek, on the other. 


SECTION 4 VIOLATIONS 
Witness Polom's Exhibit 12 deals in considerable 


detail with the Section 4 violations resulting from the 
failure of respondents to secure Fourth Section Relief 
before published the proposed rates, The situation there 
depicted is so obvious as to require a finding that the 


suspended rates violate Section 4. 


i 


SUSPENDED RATES VIOLATE SECTION 3 (4) 
OF THE ACT IN THAT THEY DISCRIMINATE 
AGAINST LAKE CARRIERS AS CONNECTING 


LINES, a 

Respondents may contend that the suspended rates 
could not violate Section 3 (4) because the water carriers 
involved are exempt from Commission regulation under 
Section 303 (c) of Part III of the Act. Such a contention 
might have met with favor in some quarters prior to the 
Supreme Court's decisions in Interstate Commerce Commission v. 
Mechling 330 I.C.C. 567 and Dixie Carriers, Ince Ve united 
States 351 U. S. 56, which decisions make it abundantly 


clear, not only that carriers cannot ide their discrimination 


against ex-water traffic behind the veil of a through rate 


any more than they can change a higher proportional rate on 
ex-water than on ex-rail traffic, but also that Congress 
imposed a duty from Commission to eliminate discrimination 
whatever guise or form it exists. See Arrow Transp. COe Ve 
U. Se, 176 F. Supp. $ll. 

In American Barge Line Co, v. Alabama G. S. Re CO. 
306 I.C.C. 167, the Commission found that the failure of 
defendant railroads to apply to the transportation of grain 
and grain products in Garloads to the destinations named in 


the complaint when such traffic is brouglt to those ports by 
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common carriers by water, proportional rates the same as 
they maintain for transportation over the same routes 
from and to the same points when the grain and grain 
products are brought to said ports by rail was and for 
the future would be discriminatory under Section 3 (4). 


The dissenting opinion of Commissioner Arpaia in arguing 


Fi ce | a 


that the barge lines were not connecting lines subject 
to Section 3 (4) states at Page 180: 


“The record fails to show any barge transportation 
of grain except on the in-barge rates. Moreover, 
the record shows that it is impractical tc transfer 
from barges to cars by the method contemplated by 
use of the in-car rates. 


It is thus difficult to see how the publication 

of the in-car rates and the facilities provided 

in connection therewith could compel a change in 
the prior conclusion that there is no arrangement 
for continuous carriage or shipment of grain 
through the port cities by barge and rail, and 
thus give to the barge lines the status of connect- 
ing lines. 


As used in Section 3 (4) a connecting line is 
defined as that of any carrier subject to part I 

or any common carrier by water subject to part III. 
Barge transportation of grain, a bulk commodity, 

is exempted from regulation under certain conditions 
not shown to be applicabie here. The filing of 
these rates, therefore, cannot ipso facto serve to 
"qualify" barge lines as connecting carriers 

within the meaning of Section 3 (4) 


In previous decisions in this same proceeding 


at 296 I.C.C. 247 and 303 I.C.C. 463, the Commission had 


decided that the complainant barge lines were not common 


carriers or subject to Part III. The report on further 


hearing of the Commission's in this proceeding (306 I.C.C. 


167) clearly states that the only reason it had reversed 


its previous decision therein and found the failure to 


co 


maintain identical proportional rates on ex-rail and 
ex-barge traffic from and to the same points was in violation 
of Section 3 (4) of the Act was by reason of the court's 
decision in Mechling and Dixie Carriers. 

We submit that the only distinction between 
the case at bar and American Barge Lines v. Alabama G. S$. R. 
supra, and State Corporation of Kansas v, Arrow Transportation 


Co. 361 U. S. 353 is the fact that barge carriers rather 
than lake carriers were involved in the cases just cited. 
While the carriage of grain on the lakes is exempt, the 

carriage of grain by barge is likewise exempt in part III 
of the Act from Commission regulation. In both instances 
the water rates and rail rates are published separately. 

In the instant case the Section 3 (4) violation could be 
removed by the publication of joint rates or cancellation 


of the suspended rates. However, in Mechling, supra, and 
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Interstate Commerce Commission v. James McWilliam Blue 


Line, Inc. 342 U. Se 951, Section 3 (4) violations 
could be removed only by equalizing ex-water with ex- 


rail proportionals. The difference is not controlling. 


See Arrow Transp, Co. Ve U. S- 176, F. Supp 411, affirmed 
sub nominum State Corporation Commission of Kansas v. 


Arrow Transportation Co. 361 U. S. 353, where it was 
held that defendants violated Section 3 (4) by charging 


ex-barge grain more than they received as divisions for 
transporting ex-rail grain beyond the ports. 

We respectfully submit that the same unlawful 
violations of Section 3 (4) which appear in the suspended 
rates are inherent in the various wheat rates from Duluth 
and Minneapolis to Buffalo. Insofar as the Erie is con- 
cerned, its failure to establish joint rates with water 
carriers from Chicago to Buffalo on a through movement 
from either Minneapolis or Duluth to Buffalo is a manifest 
violation of this section. 

Page 3 of the appendix to Witness Robert H. 
Smith's exhibit 13 indicates the in-roads which the 
Buffalo unit train rates have made in the water movement 


from Duluth/Superior to Buffalo. In 1963, the year before 


the unit train rates to Buffalo from Duluth and Minneapolis 
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were established, 13,816,000 bushels of wheat, 18.1% of 
the total domestic movement went by rail. In the next 
year 1964, 30,094,000, or 44.4% of total domestic wheet 
shipments moved by rail. In 1973 the rail movement had 
increased to 42,485,000 bushels or 49.9% by rail. To 
conclusively illustrate the effect of the unit train idea 
on water tonnages on wheat from Duluth/Superior, pages 4 
and 5 of Witness Smith's Exhibit 13 describe in detail 
the comparison of rail and water movements of wheat from 
1960 through 1973. For convenience they are quoted below. 


"Page 3 of the Appendix shows the domestic movement 
of wheat from Duluth/Superior for the years 1960 
to 1973, inclusive. This page of the Appendix 
shows the total domestic tonnage moving from 
Duluth/éuperior in column 2, and the rail movement 
from Duluth/Superior to all destinations is 

shown in column 3. In colum 4 and 5 are shown 
the domestic wheat movement by lake in total and 
to Buffalo. Column 6 of page 3 of the Appendix 
shows the percentage of the total domestic 
movement from Duluth/Superior which moves by 

rail. It will be noted that for the years 1960 
to 1963 rail movement constituted less than 22% 
of the total domestic movement. Thereafter, in 
1964 and succeeding years, the rail movement 
ranges from a low of 29.8% in 1965 to a high of 
49.6% in 1972. Column 7 shows the percentages 

the domestic lake movement was of the total move-~ 
ment from Duluth/Superior for the same years, 1960 
to 1973. Prior to 1963, the domestic lake move- 
ment ranged from a low of 78.6% of the total 
movement for these years, After 1963, the pro- 
portion of domestic wheat moving by lake to 
domestic destinations declined, ranging from a 


high of 70.2% in 1965 to a low of 50.6% in 1972. 
The exhibit generally shows that the lake movement 
has been downward since 1964 contrasted with the 
upward movement of wheat by rail shown in column 6," 
This testimory and page 3 of the Appendix clearly 
indicate the inroads made by unreasonably low unit train 


rates into the business of the lake carriers, 
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CONCLUSION 

On the basis of the record as made, and in view 
of the foregoing arguments, as well as those presented 
by other protestants, these protestants respectfully 
request that the Administrative Law Judge and the 
Commission find that the respondents have not borne the 
burden of proving that the suspended rates are lawful 
under Sections 1 (5), 3 (1), 3 (4), 4 (1), 6 (1), 15a (2) 
of the Interstate Commerce Act, and do not contravene 
the National Transportation Policy. 

Accordingly, the suspended rates should be ordered 


cancelled, and the investigation discontinued. 


Respectfully submitted, 


INTERNATIONAL ASSOCIATION OF 
GREAT LAKES PORTS 


SEAWAY PORT AUTHORITY OF DULUTH, 
PROTESTANTS 


BY_ 


Robert H. Smith 
Attorney for Protestants 


J 
| 


BEFORE THE 


INTERSTATE COMMERCE COMMISSION 


I&S No. 8899 


UNIT TRAIN RATES ON WHEAT, MINN. & 
WISC., TO MARTINS CREEK, PA. 


BRIEF ON BEHALF OF PROTESTANT FLOUR 
MILLING COMPANIES 


Peavey Company 
Minneapolis, Minnesota 55415 


The Pillsbury Company 
Minneapolis, Minnesota 55415 


Standard Milling Company 
Kansas City, Missouri 64105 


ADM Milling Company 
Shawnee Mission, Kansas 66211 


Ross Industries, Inc. 
Wichita, Kansas 67201 


based 


* 
. 


General Mills, Inc. 
Minneapolis, Minnesota 55440 


International Multifoods Corporation 
Minneapolis, Minnesota 55402 


Protestants 
By: John F. Donelan 
John H. Caldwell 


914 Washington: Building 
Washington, D.C. 20005 


Attorneys 
Due Date: March 25, 1974 


310a 


(i) 


TABLE OF CONTENTS 


WeGreCery COMMONS 6 kkk kk kt kt tk tk 


Taentity Cf These Protestants . . «s+ es n nse vevunnens 


Tadentification Of Other Protestants ....+s+6se«4+ee«ees 


y4 


The Precarious Status Of The Erie Lackawanna .....-. 


The Eastern Flour Market Territory Here 
Invo lved * ° * * ° * ” . . * * * ° * * * . * * ° a * * 


The Respondents Have The Burden Of Proving 
That The Suspended Tariff Provisions Are 
oust ARG ROASOMARIO 1. 6 + tte ee he th hl hl hh tl hh al 


THE SUSPENDED TARIFF PROVISIONS ARE UNJUST 
AND UNREASONABLE BECAUSE THE NECESSARY 
RESULT IS UNWARRANTED AND HARMFUL COM- 
PETITION BY THE ERIE LACKAWANNA RAILWAY 
WAG Se 6 kk wt 8 tk 8 ew 


THE PROTESTED RATES MUST BE DISAPPROVED AS 
NOT SHOWN JUST AND REASONABLE AND OTHERWISE 
LAWFUL BECAUSE THEY WOULD, IF EFFECTIVE, 
NEEDLESSLY AND UNNECESSARILY DISSIPATE THE 
REVENUES OF THE ERIE LACKAWANNA CONTRARY TO 
SECTIONS 1(5), 1(6), AND 15a(2) OF THE 
INTERSTATE COMMERCE ACT AND THE NATIONAL 
TRANSPORTATION POLICY (fs ee Ak ee eae ew 8 


7% 


* a * 


The General Principle That Railroad Divisions 
Are Not Pertinent To The Determination Of 
The Reasonableness Of Rates Has No Appli- 
Cation In TALE CORR 4 6 6s ek ke ee ew we 


Protestants’ Expert Analysis Of Operations 
And Costs Demonstrates That The Protested 
Rates Would, If Effective, Result In A 
Needless Dissipation Of Thé Erie's Net 
ROVONUGSE 6 6 6 ek tk we ee ee 8 8 


a 
= 


a2 


14 


18 


20 


24 


(ii) 


TABLE OF CONTENTS Cont'd. 


There Is Absolutely No Justification For 
The Erie's Assumption That, Notwithstanding 
The Higher Contribution Per Cwt. Accruing 
Under The Buffalo Five Car Rate, The Pro- 
tested Unit Train Rates Will Improve The 
coos hatart,ciiltleotscancttheas asa, ECU oe te ae 
The Erie Would Have To Be Successful In Handling 
Substantially More Than 68 Percent Of Yearly 
Wheat Moving To Martins Creek To Break Even 
Under The Protested Rates As Opposed To The 
Wee COW WOGNe sb bi a ee ee 


In View Of The Substnatial And Probative Evidence 
Of Record Demonstrating The Erie's Revenue 
Dissipation Under The Protested Unit Train 
Rates, The Absence Of Any Reasonable Prospect 
Of Any Significant Increase In Traffic Volume 
Por The Erie Under The Protested Rates, And 


The Erie's Dire Financial Condition, The Com- 
mission Must Disapprove The Protested Rates As 
Violative Of Sections 1(5), 1(6) And l5a(2) of 
The Interstate Commerce Act, And The National 
Transportation Policy UES Meo a ee, eke 


THE FUNDAMENTAL UNLAWFULNESS OF THE PROTESTED 
RATES IS NOT CURED BY THE SOO LINE'S PAR- 
Ree: SR be Seek ee ee a 


THE SUSPENDED TARIFF PROVISIONS ARE ALSO SHOWN, 
IN THIS RECORD, TO BE UNJUST AND UNREASONABLE 
IN THE USE BY THE RESPONDENTS OF SERIOUSLY 
ERRONEOUS FACTORS AND ASSUMPTIONS UNDERLYING 
Se TARAEE VOUNMIGASEOe 6 4 Gc8 8 6 et ek 


On This Record Extension Of The Rates To 
Minneapolis-St. Paul (And Minnesota Trans- 
fer) Was Unwarranted, Unjust And Unreason- 
able . * * . . * . . . * ” . os . f * * a . a 


Respondents' Use Of Erroneous Factors And 
Omission Of Essential Factors In Establish- 
ing The 72.25¢ Per Cwt. Rate Further Demon- 
strate That It Is Unjust And Unreasonable 
In Violation Of Section 1(5) Of The Act ... 


(iii) 


TABLE OF CONTENTS Cont'd. 


Respondents’ attempt to rationalize the 
foregoing error as to vessel charges was 
mecn Gxtrenegous apd invalid .. 1.2 tt ttl tls 


Existence of the Buffalo unit train rate 
does not remotely justify or legalize the 
suspended unit train rate to Martins Creek ... 


BEARING IN MIND THE DEMONSTRATED UNLAWFUL 
DISSIPATION OF ERIE LACKAWANNA REVENUES 
INHERENT IN THE SUSPENDED TARIFF PRO- 
VISIONS, THE RFCORD FURTHER DEMONSTRATES 
THAT, ~.4 DISREGARDING TRUCK DELIVERY 
EXPENSES OF FLOUR IN THE EASTERN MARKET, 
THE SUSPENDED TARIFF PROVISIONS WOULD 
UNLAWFULLY CONFER AN UNWARRANTED COM- 
PETITIVE BENEFIT UPON CONAGRA AT MARTINS 
ee 


Seriously Adverse And Unlawful Impact Of 
The Suspended Tariff Provisions Upon The 
Western Flour Miller Protestants .... 


THE SUSPENDED TARIFF PROVISIONS, AND THEIR 
PROPOSED APPLICATION, WOULD BE SERIOUSLY 
VIOLATIVE OF SECTION 3(1) OF THE INTER- 
STATE COMMERCE ACT PROHIBITING UNDUE OR 
UNREASONABLE PREFERENCE OR PREJUDICE .. 


IN ADDITION TO THE OTHER ELEMENTS OF UN- 
LAWFULNESS IN THE SUSPENDED TARIFF 
PROVISIONS, THEY ARE ALSO UNLAWFUL IN 
VIOLATION OF THE NATIONAL TRANSPORTATION 
POLICY AND SECTION 1(5) BECAUSE OF THEIR 
SERIOUSLY ADVERSE IMPACT UPON THE PENN 
CENTRAL TRANSPORTATION SYSTEM ...... 


THE RESPONDENTS HAVE FAILED TO SUSTAIN 
THEIR BURDEN OF PROVING THE LAWFULNESS 
OF THE PROTESTED RATES IN VIEW OF THE 
UNFEASIBILITY OF THE PROPOSED UNIT TRAIN 
OPERATIONS THEREUNDER... . 


* 


(iv) 


TABLE OF CONTENTS Cont'd. 


Use Of Erie's 3600 Horsepower Locomotive 
Units On The Bangor-Portland Branch Is 
Simply Not Feasible ...+-+-e++eee 


The Extreme Inefficiencies And High Costs 


Involved With Respect To The Erie's Proposed 


Use Of Crews From Scranton To Martins Creek. . . 


There Is A Serious Question Whether Cars Can 
Be Placed At The Martins Creek Elevator As 


Claimed By The Erie . +. +s 6 8 « s 6 ® 


Miscellaneous Additional Operating Inefficiencies 
Contribute To The Overall Unfeasibility Of The 


Proposed Unit Train Operation By The Erie 


OTHER ELEMENTS OF UNLAWFULNESS IN THE SUSPENDED 


TARIFF PROVISIONS . «++ © © © © © © @ 


As A Matter Of Substance, Potential Violation 


Embodied In Soo Line Monopoly ...-. - 


ConAgra's References To Railroad Service At 


Buffalo Are Unwarranted And Do Not Justify 


The Suspended Tariff Provisions ... - 


Miscellaneous Matters Raised In This Record 


Available Wheat Supply From Buffalo For ConAgra 


At Martine CYeG@k yee ie le wie, et eles 


The Suspended Tariff Provisions Embody A 
Change In Rates Within The Meaning Of 
Section 15(7) Of The Interstate Commerce 
Act ° ¢ * e ° 2 e e e ° * ° ° ° ° ° 2 » 


CONCLU Ss ION e ° ° e s e ° « . « ® e e . e e 


REQUEST FOR INITIAL DECISION BY THE ENTIRE 
COMMI S S ION s e . e e e * e ° ° e ° e e e 


Certificate Of Service . ... ++ «+e » 


a7 


98 


101 


101 


107 


107 


109 


212 


112 


113 
135 


115 
5 


a 4 os} i 7 
ee 


(v) 


TABLE OF CONTENTS Cont'd. 


ATTACHMENT NO. 1 - Appendix D (Revised) to Verified 


Statement Exhibit No. 18 of Witness 


James R. Scoggin (in response to 
Exhibit 16 - attached Exhibit No. 


ATTACHMENT NO. 2 - Tonnage Increases Necessary Under 


Tables: 


Table No. 


Table 


Table 


Table 


Table 


Table 


No. 


No. 


No. 


No. 


No. 


Protested Rates Before Erie Could 


Break Even With Contribution Under 


Existing Five Car Rate 


1 - Comparison Of The Rail Revenue Contri- 
bution Earned By The Erie-Lackawanna 
Ry. In Transporting Wheat To Martins 
Creek, Pa. At The Present Multiple-Car 
Rate From Buffalo And At Proposed Unit 
TEGID BAUER. . se kt ee ck ee ae 


2 - Ratios Of Rate To Costs Under Present 


Five Car Rate, Buffalo To Martins 
Creek. ° es J es e e s e s * e s e . ° J 


3 - Ratios Of Division To Costs Under 


Protested Unit Train Rates, Chicago 
Interchange To Martins Creek ..... 


4 - Revised Ratios Of Division To Costs 


Under Protested Unit Train Rates, 
Chicago Interchange To Martins Creek . 


5 - Erie Use of Locomotive Units From 


Chicago To Martins Creek . . . « ss + 


6 - Variable Costs Assigned By The Erie 
To Protested Unit Train Movements 
And Resultant Contribution ..... +s 


27 


30 


o1 


31 


34 


at 


(vi) 


TABLE OF CONTENTS Cont'd. 


Table No. 7 - Cost Factor Of Truck Delivery 
Of Bakery Flour From Rail-Head 
Tc Bakeries In Eastern Market 
Here Involved. (Figures Expressed 
ah COOLS Ger GWE.) . 6k ew ts we ew hw UB 


Table No. Comparison Of Transportation Costs 
On Bulk Flour Delivered Under Pro- 
tested 72.25¢ Rate To Philadelphia, 
Pennsylvania, From Martins Creek 
Versus Minneapolis, Minnesota Mill . 


Table No. Comparison Of Present All Rail Rate 
From Omaha To Martins Creek Versus 
Combination Available Using Protested 
Teeeee BAGG. 2 ke kk ek 


ee 


| 


316a 


(vii) 


TABLE OF AUTHORITIES 


Cases: 


Abrasives From Worcester, Mass. To Philadelphia, 


BOss 25% 2.0.0, 400 U1S42)  . ww i 


Alden Coal Co. v. Central R. Co. of New Jersey, 


Soo 2c0c. O02 CE9G3) . os. cs ase 


All Freight From Eastern Ports To The South, 
$05 4.0,0. £07 (3900) 24 6s 5k Sa 


All Freight To Pacific Coast, 238 I.C.C. 327 
(1940). e e s. e J . e s . 2 * e e e e e 


Atlantic Coast Line Railroad Co. v. United 
erates, 209 &.Gupp. 157 (1962). ... 2... 


Barton Auto Co. v. Ann Arbor Co., 234 1I.C.C. 
715 (1939) ° e * os ° e e s ° e s e ° e e e s 


Board Of Trade Of Chicago v. Illinois Central 


Me On, 26 250.0. 305 (1913). 2. 4 6 5 es 


Chicago B. & Q. R. Co. v. Chicago & E. I. R. 
POss SL 2.0.0. S69 (2960). 6) 2 ek es 


Coal To New York Harbor Area, 311 I.C.C. 355 
(1960). ° e e e e s e e a ° ° e e © ° e e 


Competitive Produce Terminals Of Railroads 
At Denver, Colorado, 235 I.C.C. 699 (1940). 


Covey Ballard Motor Co. v. Alton & S. R., 
BIA 2.0.0. G8 (390)) 6 8 a ek 


Definition Of Plates And Sheets, 294 I.C.Cc. 
495 (1955) a es . ‘J . e J . s » e ce a e e e J 


Duluth Board Of Trade v. Chicago & N. W. Ry. 
OO,, 324 1.0.0. G95 (1961)... ee 


E-Z Opener Bag Co. v. Illinois Central R. 
Co. , 160 1.C.C. 37 (1929) s s * 2 2 ca e e « 


22,52 


56 


22 


52 


22 


19,13 


22 


33 


2° 


ae 


a3 


63 


93 


Cases (Cont'd) 


Freight All Kinds Between Illinois & New 
Jersey, I&S Docket No. 8777, Initial 
Deol eich, Noeust 27,.. 14973 ss ew we es 


G.E.J. Corporation v. Uranium Aire Co., 
See PAGO TOS C1500) sc ee 8 es ee 


Great Lakes Ship Owners Association v. 
Chicago & North Western Railway Co., 337 
LaCie. 287 (1970) e e ° ° e ° & * ° . e e 


Increased Switching Charges At Duluth, 
Minnesota, 309 I.C.C. 737 (1960)... 


International Harvester Co. v. Ruckelshaus, 
i ee GUS He Fg einige Vaan ee ig Cg 


EC. Cu Vs DOULSGi ile 65N. Re (Co., 227 0.8. 
ETN BS BY Sp UMM OCR ee iS cers aL ES ee ani ee Osi may i mole car Lace 


Interstate Cotton Oil Refg. Co. v. A., T. 
eS. Fic Rs Cease OS: 250.0. 271. 139258) «:. 


Investigation Of Adequacy Of Railroad 
Freight Car Ownership, Car Utilization, 
Distribution Rules And Practices, 335 
Dik Cee TL eee et 6 a) ae ee ee ee 


Iron Or Steel To Shreveport, Louisiana, 297 
L.C.C. 108 (1955) & ° e . ° ° . ° . e ° ° . ° 


Motor Vehicles, Kansas City, Mo. to Southwest, 
332 L.C.C. 615 (1968) e ° a . e « ° ° e e co 


New Automobiles In Interstate Commerce, 259 
LC le. 475 (1945) ° . e ° e ° . e ° ° e ” ° 


North Carolina Corp. Comm. v. Akron C. & Y. 
BY« CO.) 223 3.0.C,. 259. (29335). 6 6 ws eS ee 


Phosphate Rock, Points In Florida To Virginia, 
Sua: 3e0 Ge Bee. (AGL) 628 6 oe 8 lk 8 se es 


Petroleum Coke, Texas To Baton Rouge And New 
Orieane®, 246 1.C.C. 291 (1941)... «+ ° 


Sugar, Boston To New England, 251 I.C.C. 319 
(1942). e e 2 ° e e * e co ia & . * ° e . e ° e 


% 4 
. 3 


318a 


(ix) 
Cases (Cont'd) 
Suspension Of Rates On Packing House Products, 
21 i.¢.C. 68 (1911) ° e ° °. e « ° * ° ® e e . ° e e 19,11 


Tractors - T. L. & W. T. L. Territories To S. 
Ww. 68. OF. G. Tee. 329 1.6.0) 156 (1963) .« 2 te ee BA Se 


Universal Camera Corp. v. Labor Board, 340 
U.6. 674 (S95t) 6 6 ch a a we ke 61 


wart 


a 


BEFORE THE 


INTERSTATE COMMERCE COMMISSION 


I&S No. 8899 


UNIT TRAIN RATES ON WHEAT, MINN. & 
WISC., TO MARTINS CREEK, PA. 


BRIEF ON BEHALF OF PROTESTANT FLOUR 
MILLING COMPANIES 


Prefatory Comment 


On October 31, 1974 the Commission, Division 2, acting 
as an appellate division, issued an Order of Suspension and 
Investigation with respect to Soo Line Railroad Company 
Tariff 543-B, I.C.C. 7837 with a scheduled effective date of 
November 1, 1973. The aforesaid tariff is suspended to and 
including May 31, 1974, unless otherwise ordered by this Com- 
mission. 

On January 2, 1974 the Commission, Division 2, acting 
as an appellate division, denied a joint petition of Soo 
Line Railroad Company and Erie Lackawanna Railway and a 
petition of ConAgra, Incorporated, which had requested vaca- 


tion of the Order of Suspension. 
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The provisions of the suspended tariff are found in 
Appendix 3 to Exhibit No. 1. It is described as a unit 
train grain tariff applicable to wheat, in bulk, from Super- 
ior, Wisconsin and the Minnesota origin points of Duluth, 
Minneapolis, St. Paul and Minnesota Transfer. The destina- 
tion is Martins Creek, Pa. where is located a flour mill of 
ConAgra, Incorporated (ConAgra). The latter mill officially 
opened on June 18, 1973. ConAgra's Martins Creek "A" plant 
is located approximately 1.1 miles from the Martins Creek 
"B" plant elevator facility where rail cars are unloaded. 
The latter plant is local to the Erie Lackawanna Railway 
(hereinafter Lackawanna). (Ex. 16, pp. 4-5)* 

The suspended rate is subject to a minimum weight limi- 
tation of 190,000 pounds per car, an aggregate minimum 
weight of 5,000 tons per movement (train) and a minimum 
aggregate of three consecutive train movements per shipment. 
Normal terminal and transfer services, such as weighing, 
inspection, diversion or reconsignment will not apply in 


connection with the suspended rate. In lieu of standard 


demurrage provisions, the rate is subject to 24 hours free 


time at origin and 36 hours free time at destination. 


* 

The following abbreviations will be used: Ex. - Exhibit; 
p- ~ page; App. - Appendix; R. - Transcript page of oral 
hearings; cwt. - hundredweight. 
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Beyond this free time a special detention charge Of $475.00 
per train would be assessed at origin for each 24 hours or a 
fraction thereof, and a charge of $9.50 per car would be 
assessed at destination for each 24 hours or fraction thereof. 
(Ex. 1, pp. 4-5 and App. 3) 

The suspended tariff contains two levels of rates, pur- 
portedly related to the period of open navigation on the 
Great Lakes and the period of non-navigation. The level 
of the proposed rate from April 1 to December 14 would be 
72.25¢ per cwt. From December 15 to March 31 the rate level 
would be 88¢ per cwt. As presently published the suspended 
tariff would expire on September 15, 1974 but may be renewed 
on a year-to-year basis. (Ex. 1, p. 5 and App. 3) 

A predecessor to the presently suspended rates was a 
tariff published in the fall of 1972 by the Soo and Erie 
which was characterized by an annual volume requirement of 
100,000 tons in conjunction with a purported unit train rate 
on wheat of 62.5¢ per cwt. to Martins Creek from the Minne- 
sota and Wisconsin origins previously mentioned. The Com- 
mission, Division 2, acting as an appellate division, issued 
an Order of Suspension and Investigation with respect to 
this earlier rate in I&sS No. 8784, Wheat, Annual Volume 
Rate, Minn. and Wisc. to Martins Creek, Pa., on September 


15, 1972. ‘Thereafter the Soo and the Erie withdrew the 


latter tariff and I&S No. 8784 was discontinued. 
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In the present case the proceedings were handled under 
special rules of procedures wherein the direct evidence was 
presented in verified statement form. Oral hearings were 
held at Washington, D.C. before Administrative Law Judge 
Richard A. White on January 28 through February 1 and on 


February 4-5, 1974. 


Identity Of These Protestants 


This Brief is submitted in behalf of Peavey Company 


(Peavey), The Pillsbury Company (Pillsbury), Standard Mil- 


ling Company (Standard), ADM Milling Company (ADM), Ross 


Industries, Inc. (Ross), General Mills, Inc. (GMI), and 
International Multifoods Corporation (IMF). 

Peavey at Buffalo, New York operates a flour mill with 
a daily wheat flour capacity of 10,500 cwts. (and a durum 
products mill with a daily capacity of 5,000 cwts.) At 
Buffalo Peavey also operates an elevator with a capacity of 
3,250,000 bushels. The flour mill and the elevator are 
served by the Penn Central and are located side-by-side on 
the Buffalo River which flows into Lake Erie. (Ex. 18, p. 2 
and App. A) 

Pillsbury operates both a flour mill and an elevator at 
Buffalo on the Blackwell Canal. Its flour mill presently 


has a daily productive capacity of 17,500 cwts. There had 
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been a fire on the premises on January 2, 1972, prior to 
which the daily capacity of that mill had been 29,000 cwts. 
In undoing the damage of the fire, it was the decision of 
Pillsbury to restore operations to a 17,500 cwt. daily 
capacity rather than the former 29,000 cwts. (Ex. 26) Pilis- 
bury's elevator has a capacity of 2 1/4 million bushels. 
Pillsbury's flour mill and elevator at Buffalo are served by 
the Buffalo Creek Railroad, a switch line owned jointly by 
the Erie and Lehigh Valley. The Buffalo Creek connects with 
all the major railroads serving Buffalo. (x.26,0. 23 R. 825, 
Standard operates a flour mill at Buffalo with a daily 
milling capacity of 13,000 cwts. The mill is located within 
the city of Buffalo proper, 1.5 miles away from harborside 
and is served directly the Penn Central. Standard also 
operates at Buffalo a grain elevator located directly on the 
Buffalo River, which flows into Lake Erie. This grain 
elevator has a storage capacity of 5 million bushels and is 
served by the Erie. Because Standard's flour mill is i.5 
miles from the elevator, it is necessary for Standard to 
truck wheat from the elevator to the mill. (Ex. 19, Pp. 2) 
R. 620, 621, 631) 

ADM's mills which market flour to the Eastern Territory 
including Pennsylvania, New York and New Jersey are as 
follows: a flour mill located at Minneapolis, Minn., with a 
capacity of 9,500 cwts. per day, served directly by the 


Milwaukee Railroad; a mill at Red Wing, Minn., with a daily 
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capacity of 5,000 cwts., served directly by the Milwaukee 
Railroad; a mill at Des Moines, Iowa, with a daily capacity 
of 7,000 cwts., served directly by the Chicago & North 
Western. ADM also operates a durum wheat mill at Minnea- 
polis, Minn., for use in the manufacturing of pasta pro- 
ducts. This mill has a daily capacity of 12,000 cwts. and 
is served directly by the Milwaukee Railroads. (Ex. 20, pp. 
2~3) 

GMI operates a flour mill at Buffalo with a daily wheat 
flour milling capacity of 12,000 cwts. This facility is 
engaged primarily in the production of family flour, which 
is not directly competitive with bakery flour. (Ex. 16 and 
attached Ex. 1 thereto; R. 487, 488, 644, 745, 823, 824, 845, 915) 

Ross is primarily engaged in flour milling, with mills 
located in the State of Kansas at Newton with a daily capa- 
city of 7,000 cwts., Wellington with a daily capacity of 
7,000 cwts., and Wichita with a daily capacity of 19,000 
cwts. Ross' Newton mill is served by the Santa Fe and 
through reciprocal switching by the Missouri Pacific. Its 
Wellington mill is also served by the Santa Fe and through 
reciprocal switching by the Rock Island. The Wichita mill 
is served by the Wichita Terminal Association, a joint 
facility of the Santa Fe, the Frisco, the Missouri Pacific 


and the Rock Island. These mills market flour in Eastern 


*The preponderance of the flour moving from Buffalo to the 
eastern market is "bakery" flour, as distinct from "family" 
flour. (R. 646) ConAgra's mill at Martins Creek will produce 
only bakery flour. (R. 488) 
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Territory. The states of Pennsylvania, New York and New 
Jersey account for a substantial portion of the distributicn 
of bakery flour by Ross. (Ex. 21, p. 2) 

IMF is a diversified food processing company with flour 
milling basic to its operations. IMF operates a flour mill 
at Buffalo with a daily capacity of 21,500 cwts. IMF also 
operates at Buffalo an elevator with a storage capacity of 
4,660,000 bushels. (Ex. 25, pp. 1-3 and App. A) 

The cvobnetank: cumpentas all market bakery flour in the 
important Eastern market territory here involved. As earlier 
noted General Mills primarily produces family flour and 
ingredient flour for their consumer-mix operation. Only 
from time to time do they market bakery flour from their 
Buffalo mill. (R. 915) 

Witnesses appearing for these protestant flour milling 
companies and presenting evidence in this proceeding were as 
follows: James R. Scoggin, Peavey's Vice President - Traffic 
(Ex. 18); Standard's Vice President, E.E. Kohlwes (Ex. 19); 
ADM's Assistant Vice President - Traffic, James R. Woolery 
(Ex. 20); Ross’ General Traffic Manager (now Vice President 
of Transportation), R. A. Kucharo, Jr. (Ex. 21); Pillsbury's 
General Traffic Manager, Roger A. Hackbart (Ex. 23); IMF's 
Vice President - Marketing - Industrial Foods Division, 


William B. Deatrick (Ex. 25); Pillsbury's Manager - Buffalo 


Grain Operations, George D. Goble (Ex. 26). All these pro- 
testing companies offered evidence as well through witness 
Eugene F. Bilz, nationally~known Transportation Consultant 
and Vice President of Gilbert J. Parr Associates, Inc. (Ex. 
31). 
All of the foregoing witnesses presented their basic 

Verified S*1tements which were assigned the foregoing exhibit 
numbers and also testified orally at the hearings at Wash- 


ington, D.C. before Administrative Law Judge White. 


Identification Of Other Protestants 


Other protestants presented evidence in this proceeding. 


The Penn Central Transportation Company (Penn Centrai), pre- 


sented evidence through its Director - Market Planning and 

Research, witness Paul W. Olson (Ex. 27) and its Manager ~ 

Service Planning, William F. Wulfhorst (Ex. 24). The Penn 

Central as well as the Erie serve Buffalo and participate 

in the substantial movement of flour emanating from Buffalo 

mills moving to the important Eastern market. (Ex. 27, Pp. 2; &. 
Historically, during the period of navigation on the 

Great Lakes wheat has moved from the head-of-the-lakes ports 

of Duluth and Superior via vessel to the port of Buffalo, 

N.Y. Substantial elevator capacity is available at Duluth 


and Superior for the storage of wheat pending its transfer 


a 


+0 vesse}). for ovement as above described. Lake carriers 
which participate in this water movement from Duluth/Super- 
ior to £uffalo participated in this proceeding through the 
Lake Carriers’ Association, which presented witness Oliver 
7. Burnham (Exe. 29, 30; Ex. 13, App. A: Ex. 16, p. 9; Ex. 
29, pp. 2-3). 

The Niagara Frontier Transportation Authority, created 
by the legislature of the State of New York, seeks the deve- 
lopment and improvement of land and water transportation, 
together with related services, within its district which 
includes the Port of Buffalo. Its evidence was presented 
through witness Matthew Carroll (Ex. 22). The Seaway Port 
Authority of Duluth was created by the legislature of Min- 
nesota to promote the general welfare of its port district, 
including promoting economic handling of commerce through 
the Port of Duluth. It's evidence was presented through 
witness Robert H. Smith, Deputy Executive Director of the 
Port Authority (Ex. 13). 

The Board of Trade of the City of Chicago presented 
its evidence through witness Frank E. Polom, its Executive 
Director of Transportation. (Ex. 12) 

All of the foregoing parties vigorously attacked the 


lawfulness of the suspended tariff provisions. 
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A Statement of Position in Opposition to the Suspended 
Tariff Provisions was presented at the oral hearings by the 
United States Maritime Administration, an agency of the fe- 
deral government charged with the responsibility to develop 
and maintain the nation's merchant marine under the Merchant 
Marine Act, 1936, as amended. The County of Erie, New York and 
the Mayor of Buffalo also filed Statements in Opposition to the 
Suspended Rates. (R. 63, 1250, 1251) 

In addition to the respondents, Soo and Erie, ConAgra 
participated in the proceeding in support of the tariff provisions 
under suspension and investigation. 

At Martins Creek, the flour mill which has been activated 
by ConAgra presently has a daily capacity of 6,000 cwts. of 
bakery flour (Ex. 16, p. 2). ConAgra is a company which has 
expanded rapidly, with flour milling operations in various 
part of the country. With primary emphasis on bakery flour, 
ConAgra's aggregate daily capacity for the production of 
flour approximates 80,000 cwts. (Ex. 16, pp. 3-4) ConAgra 
is at least the second largest wheat flour milling company 
in the United States and may well be the largest producer 
of bakery flour in the nation. (Ex. 25, pp. 3-4; R. 919- 

920) This is important to bear in mind evaluating the 


prospective impact of ConAgra as an aggressive miller 


* 
and distributor of bakery flour in the Eastern market to which 


these flour milling protestants, in competition with others, 


* ConAgra's mill at Martins Creek will produce and distribute 
only bakery flour. (R. 746) 
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have moved their bakery flour. It is the expressed intention 
ef ConAgra to supeiy the Eastern market for bakery flour, in- 
cluding important point such as the New York metropolitan 
area, Philadelphia and environs and other points in the Middle 
Atlantic states and New England. The flour is to be moved, 
not by railroad, but in ConAgra's private trucks. (Ex. 16, 
pp. 5, 14-15 and aetashed Ex. 3-A through 3-D, 4; Ex. 25, p. 4) 
ConAgra is planning an additional flour mill, with 4,000 cwts. per 
day capacity, at Hudson, N.Y. (R. 487) 
The Precarious Status 
Of The Erie Lackawanna. 

The record reveals that the Erie Lackawanna Railway is 
presently in bankruptcy before the U.S. District Court for 
the Northern District of Ohio, Honorable Robert B. Krupansky 
Souetaiaa As will be developed more fully hereinafter, the 
above fact provides a special aspect to the instant case. 
In all earnestness protestants assert that the suspended 
tariff provisions will result in unjustified and unlawful 
dissipation of revenues by the Erie - further contributing 
to its critical financial condition. To this end, these 
pretestants have submitted through witness Eugene F. Bilz 
a careful and thorough cost/revenue analysis demonstrating 


this unlawful dissipation of revenue. (Bilz, Ex. 31, R. 


1071-1098) The statutory seven month periods of suspension 


* The Soo Line indicated in setting the rate it did not take 
into consideration the precarious financial condition of the 
Erie. (R. 53) 
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ends on May 31, 1974. Counsel for respondents have indicated 


they will not extend the suspension period beyond that date 


if the case has not been decided by that time. (R. 1295) 


Respondent Soo Line's counsel referred to ". . . this baloney 
about Erie‘s financial condition. .." (R. 1002, 1004-5) 


Accordingly, these protestants have requested that the deci- 


sion in this case in the first instance be by the entire 
Commission. Protestants have made this request on the 
record. (R. 1296) They have formalized that request by 
Petition served on all the parties and presented to this 
Commission on February 6, 1974. In fairness to all the 
parties and in fairness to the U.S. District Court sitting 
in the bankruptcy proceeding at Cleveland, the case should 
be promptly decided and should be decided in the first 


instance by the entire Commission. 


The Eastern Flour Market 
Territory Here Involved. 
While the tariff provisions under suspension publish a 
rate to Martins Creek, Pa., all parties have recognized the 
essential importance of the Eastern market territory here in- 
volved. The flour mills at Buffalo are extremely dependent 
upon a reasonable opportunity to supply this Eastern market. * 
The western mills have long relied upon the Eastern market 
as an outlet for a substantial portion of their bakery flour. 
(Ex. 18, p. 9: Ex. 19, p. 5; Ex. 20, pp. 2, 3, 77 Ex. 21, OP. 2, 


3, 4; Ex. 25, pp. 4, 5 and App. B; Ex. 16, pp. 4, 6, 7, 14, 
18; R. 550, 598, 624, 625, 661, 684, 740, 920, 921, 930, 931) 


* Due to the freight rate structure the Buffalo flour mills 
are unable to market bakery *20¥" to the West or to the South- 
east. (R. 31, 32) 
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As earlier noted, under the suspended tariff provisions 
ConAgra plans to mill the wheat into bakery flour and transport 
the same by private truck to key baxery flour consuming points 
within the Eastern market. (Bx. 16, pp. 5, 6, 14-15, 18-19, 


Ex. 33, p- 8) 


as 


As we shall demonstrate later herein both the respondents 
and ConAgra have ignored the importance of the element of truck 
delivery of flour to points in the Eastern market. (Ex. 25, pp. 
5-7; Ex. 18, pp. 10-11; Ex. 19, pp. 5-7; Ex. 20, pp. 5-6; Ex. 
Zig OP. 3, 10, 41) 

The Respondents Have The Burden Of 
Proving That The Suspended Tarift 
Provisions Are Just And Reasonable. 


The provisions of Section 15(7) of the Interstate Commerce 


Act make it clear that " .. . the burden of proof shall be upon 


the carrier[{s] to show that the proposed changed rate .. . is 
just and reasonable. . ." The point was well stated by the Com- 
mission, Division 2 in Definition Of Plates And Sheets, 294 1.C.C. 


495 at 497: 


", . . The respondents having proposed 
certain changes in their existing sche- 
dules, we ar2 called upon to determine 
whether the provisions proposed are in 
any respect unlawful, and the burden of 
proof in that respect rests upon the 
respondents." 
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See Increased Switching Charges At Duluth, Minnesota, 309 


I.C.C. 737 at 764; Iron Or Steel To Shreveport, Louisiana, 
297 1.C.C. 108 at 110. The factor of burden of proof is par- 


ticularly pertinent in the present case especially in the light 
of the precarious financial condition of the Erie, in view 
of the bankruptcy proceedings with respect to that carrier 
before the U. S. District Court at Cleveland, Ohio. 

THE SUSPENDED TARIFF PROVISIONS ARE 

UNJUST AND UNREASONABLE BECAUSE THE 

NECESSARY RESULT IS UNWARRANTED AND 

HARMFUL COMPETITION BY THE ERIE LACK- 

AWANNA RAILWAY WITH ITSELF. 

While there are many surprises in the tariff provisions 

which were suspended by the Commission, Division 2, one of 
the greatest surprises is the fact that analysis reveals under 
the suspended tariff provisions the Erie would be engaging 
in substantial competition with itself! As the record reveals, 
without genuine dispute, during the period of navigation on 
the Great Lakes wheat has moved via lake vessel from the head- 
of-the-lakes ports of Duluth and Superior to Buffalo. There 
the wheat is transferred into elevators. Thereafter, as re- 
quired, the wheat is used by the Fuffalo mills in the manufacture 
of flour and moved thereafter by rail to the Eastern market 


points here involved. The Penn Central and the Erie are 


ob 


© 
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important carriers in such movement of bakery flour from 
Buffalo. (Bx. 29; p. 23 Bx. 18, pp. 2-3, 7-8; Ex. 19, p. 3) 
Bu. G7, O. 47 Re 572) 

During the season of non-navigation on the Great Lakes, 
wheat is moved via unit train from Duluth-Superior and Minnea- 
polis-St. Paul to Buffalo. The Soo Line and other railroads are 
origin carriers; the Erie and the Penn Central are destination 
carriers under this unit train rate, which became effective 
January 2, 1964. (Ex. 18, pp. 3-6; Ex. 1, pp. 9-10) Bakery 
flour milled from this wheat also moved to points in the Eastern 
market by railroad from Buffalo via the Penn Central and the 
Erie Lackawanna. 

This was the background of the situation as to the avail- 
ability of wheat to be milled into flour at Buffalo when 
ConAgra made the decision to activate a bakery flour mill at 
Martins Creek, Pa. While it was open to ConAgra to purchase 
its wheat at Duluth or Superior, arrange its transportation 
across the lakes or transport the wheat in the non-navigation 
season to Buffalo under the existing unit train rate and place 
some of the wheat in storage for later movement to Martins 
Creek, ConAgra elected to pursue another alternative. ConAgra 


arranged to obtain its wheat by purchase from two companies 


which operate elevators and maintain wheat storage at Buffalo. 
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Indeed, ConAgra indicated that these two companies " .. . were 
very eager to sell ConAgra wheat delivered in rail cars or 
trucks at Buffalo. . ." (Ex. 16, p. 10) That is the basis 
upon which ConAgra has been operating to date. (Ex. 16, Pp. | 20) 
The record reveals that there are other companies with wheat 
storage at Buffalo who would also be willing to negotiate with 
ConAgra and supply it wheat for bakery flour. However, ConAgra 
has not seen fit to contact such companies. (Ex. 19, pp. 4-5; 
Ex. 18, pp. 2-3; Ex. 25, pp. 3, 4) 

The record reveais that from May 1, 1973 through November 
30, 1973 ConAgra received its wheat requirements from Buffalo 
via two routes. Sixty-eight percent of the wheat moved from 
Buffalo to Martins Creek via the Erie. Thirty-two percent of 
the wheat moved from Buffalo to Martins Creek via truckers, 
exempt from Interstate Commerce Commission regulation by virtue 


of the provisions of 203(b) (6) of the Interstate Commerce Act. 


(Bx. 16, p.. i227. Be... 23, pp. S63. Bx; 26, p. 53 BR. 899, 744, 
837, 838, 840) 

Such wheat moved from Buffalo to Martins Creek via the 
Erie pursuant to a five car rate of 40¢ per cwt. (Ex. 16, pp. 
12-13) This rate was published at the request of ConAgra, after 
withdrawal of the earlier annual volume rate which, as we have 
noted, had been suspended by the Commission, Division 2 in 


1.66. No. 8784. (Bx. i, p. 12) 


< 
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The very essence of the tariff provisions under 


suspension is to divert the movement of wheat from 


Buffalo to Martins Creek to a movement via another 


route, i.e. through Chicago to Martins Creek. In con- 


sequence, the Erie is, in fact, engaged in competition 


with itself. 
of wheat via 
Indeed, even 
Erie is also 


of wheat via 


It is seeking to displace the movement 
the Erie from Buffalo to Martins Creek. 
that is not the end of the matter. The 
seeking in effect to displace the movement 


the Erie, during the non-navigation season 


under the unit train rate to Buffalo. (R. 54-55) 


The point was made with compelling force by witness 


Scoggin when he testified: 


"One of the significant aspects of the 
present case is that in substance the 
Erie is competing against itself. The 
Erie has been moving wheat from Buffalo 
to Martins Creek under a 5-car rate of 

40 cents per cwt. for a distance of 
approximately 350 miles. Under the 
protested rate the Erie would be trans- 
porting wheat for approximately 900 miles 
to the same destination for 47¢ per cwt. 
(65% division of suspended rate of 72.25 
cents per cwt.) The Erie, in effect, is 
seeking to cut off its own transportation 
of wheat from Buffalo to Martins Creek." 
(Ex. 18, 2. 8) 


The disparity in the comparative distances via the 


Erie, and the compensation for transportation service, 
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cited by witness Scoggin demonstrates the per se unreason- 
ableness of the instant tariff provisions. At the very time 
when the Erie, in a bankruptcy proceeding, is struggling to 
remain a viable carrier the anomaly of the Erie competing 
against itself, contemplated under the suspended tariff 


provisions, violates Section 1(5) of the Interstate Commerce 


Act. The Commission is requested so to find and conclude. 


THE PROTESTED RATES MUST BE DISAPPROVED AS NOT SHOWN 
JUST AND REASONABLE AND OTHERWISE LAWFUL BECAUSE THEY 
WOULD, IF EFFECTIVE, NEEDLESSLY AND UNNECESSARILY 
DISSIPATE THE REVENUES OF THE ERIE LACKAWANNA CONTRARY 
TO SECTIONS 1(5), 1(6), AND 15a(2) OF THE INTERSTATE 
COMMERCE ACT AND THE NATIONAL TRANSPORTATION POLICY. 
In approaching the fundamental issue of the lawfulness 
of the suspended rate proposal, the absolutely critical, if 
not dire, financial condition of the Erie is an omnipresent 
regulatory factor. As previously mentioned, the Erie is in 
a bankrupt status before the U.S. District Court for the 
Northern District of Ohio, Eastern Divisiou, at Cleveland. 
The Commission will expectedly be highly sensitive to the 
impact of the suspended rates on the Erie's present and 
prospective financial condition. The most thorough and 
detailed examination is called for with respect to the 


justification for the Erie's managerial judgment. Indeed, 


extremely close investigation is warranted by the mere fact 
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that the instant proposal is not compelled or justified from 
the Erie's standpoint by competition from competing modes. 
The Erie seeks basically to shift the handling of the same 
volume of traffic it has been handling from one of its 
routes, Buffalo-Martins Creek, to another, Chicago-Martins 
Creek. On its surface, the rate proposal is highly suspect 
in terms of its impact on the Erie's finances, since the 
Erie will be placed in competition with itself. Circum- 
stances such as these led Division 2 to suspend the rate 
proposal placing it under a cloud of prima facie unlawful- 
ness. 1/ 

There is yet an additional reason why this rate pro- 
posal must be approached with special thoroughness by the 
Commission. Other Official Territory railroads, including 
particularly the Penn Central, stand to be directly affected 
by the suspended tariff if it were permitted to become 
effective. The financial condition of the Erie and the 
other Official Territory railroads led to the enactment by 
the Congress of the Regional Rail Reorganization Act of 
1973, P.L. 93-236. The instant proposal certainly cannot be 
viewed as routine or a mere matter of day-to-day managerial 
judgment on the part of the proponent carriers. Involved is 
the direct effect of the proposal on the very survival of 


the Erie and other Official Territory carriers. 


_1/ An order of investigation and suspension carries with 
it a finding of prima facie unlawfulness. Suspension 
Of Rates On Packing House Products, 21 I.C.C. 68, 70 
(191i); Board Of Trade Of Chicago v. Illinois Central 
R. Co., 26 I.C.C. 545, 552 (1913) 
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The General Principle That Railroad Divisions 


Are Not Pertinent To The Determination Of The 


Reasonableness Of Rates Has No Application In 


This Case. 


These protestants are aware of the general principle to 
the effect that the level of divisions accruing to joint 
participants in a joint-through rail rate do not govern 
whether such rates are reasonable under the Interstate 
Commerce Act. However, the existence of that principle is 
no shield to the unlawfulness here present. The Erie's 
participation in the rate proposal must properly withstand 
independent analysis, particularly with respect to Section 
15a(2) of the Act and the National Transportation Policy. 
The latter policy is to be expressly applied by the Commis- 
sion in administering the various provisions of the Inter- 
state Commerce Act. The Nationa. Transportation Policy 
mandates enforcement of the Act in a manner: 
". , . to promote safe, adequate, eco~ 
nomical, and efficient service and 
foster sound economic conditions in 
transportation and among the several 
carriers; to encourage the establish- 
ment and maintenance of reasonable 
charces for transportation services, 
without unjust discriminations, undue 
preferences or advantages, or unfair 
or destructive competitive practices. 
~ « «” €9 U.5.C. $51 @t Seq. 

Moreover, Section 15a(2) of Part I of the Act sets out 


regulatory principles requiring close examination of: 


\ | 


21. 


- « « the effect of rates on the 

movement of traffic by the carrier 

or carriers for which the rates are 

prescribed; to the need, in the public 

interest, of adequate and efficient 

railway transportation service at the 

lowest cost consistent with the fur- 

nishing of such service; and to the 

need of revenues sufficient to enable 

the carriers, under honest, economical, 

and efficient management to provide 

such service." 49 U.S.C. §15a(2) 
Not to be overlooked, of course, is the mandate that rates 
proposed by the carriers, and regulations and practices 
affecting such rates be just and reasonable in the context 
of Sections 1(5) and 1(6) of Part I of the Act. 

The above regulatory standards cannot be lightly dis- 
missed as inapplicable simply on the basis that divisions 
are not normally a conclusive benchmark of the reasonable- 
ness of the rates on which the division are based. 

Without a close examination of the divisions accruing 
to the Erie, as compared to the cost to it of providing the 
proposed service, there would be no effective or appropriate 
means to determine the effect of the proposed rates on the 
Erie's net revenues and hence its financial condition. The 
result would be to emasculate the protections of the Inte- 
rstate Commerce Act. 

The cost of providing service as compared with the 


division of the revenue accruing to the participating car- 


rier is directly relevant in applying the rule of ratemaking 
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standards of Section 15a(2). Chicago B. & Q. R. Co. v. 
Chicago & E. I. R. Co., 310 1.C.C. 349, 351 (1960). 

The economic condition of the carrier proponent and the 
prospective impact of a rate proposal are critical elements 
to be considered by the Commission in determining reason- 
ableness under Section 1 of the Act. Covey Ballard Motor 
Co. v. Alton & S. R., 174 1.C.C. 674, 682 (1931); Barton 
Auto Co., Inc. V¥. Ann Arbor Co., 234 1.C.C. 775, 786 (1933). 
Further, and directly related to this principle, is the 
matter of whether or not a carrier will dissipate its net 
revenues by publishing or participating in reduced rates. 

A key determination with respect to Sections 1(5), 15a(2) 
and the overall National Transportation Policy is whether 
the carrier would be better off "without the rate than with 
it." North Carolina Corp. Comm. v. Akron, C. & ¥. Ry. Co., 
213 I.C.C. 259, 288 (1935); All Freight To Pacific Coast, 
238 I.C.C. 327, 332 (1940); Alden Coal Co. v. Central R. 
Co. of New Jersey, 256 I.C.C. 401, 419 (1943); New Automo~ 
biles in Interstate Commerce, 259 I.C.C. 475, 534 (1945); 
Tractors - T. L. & W. T. L. Territories to &. W. & W. TF. tk. 
Ter., 319 I.C.C. 758, 765 (1963) 

To ignore the level of the divisions to accrue to the 
Erie under the suspended rates would be to ignore the effect 


of such rates on the Erie's financial condition. This would 
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be directly contrary to the important regulatory principles 
set out in the above decisions and would undermine the 
objectives of Sections 1(5), 15a(2) of the Act, and the 
National Transportation Policy. We are confident that the 
Commission will heed these important principles and objec- 
tives by carefully examining the matter of divasions under 
proposed rates. 

The Erie has in effect admitted the direct relevance 
of divisions in this case. As part of its effort to meet 
its substantive burden of proof, the Erie voluntarily sup- 
plied for the record direct, affirmative evidence on the 
level of the divisions to apply under the protested rates. 
(@x. 5, pp. 9-10, App. C) 2/ 

It is important also to bear in mind that the issue in 
this case is not simply whether local rates between two 
points are lawful as compared to the level of the divisions 
between those points. Rather, the issue here is whether the 
Erie is needlessly dissipating its revenues by seeking to 
shift traffic which it has been handling from Buffalo to 
Martins Creek, for a distance of approximately 340 miles, to 
an uneconomic, unfeasible unit train operation from a 


different point, Chicago, to Martins Creek, for a distance in 


_2/ The Erie conceded the relevance of divisions by offer- 
ing evidence thereof in connection with its case in 
chief. 
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excess of 900 miles. 3/ Under these circumstances, evi- 
dence of divisions is extremely important in determining the 


lawfulness of the proposed rates. 


Protestants' Expert Analysis Of Operations 
And Costs Demonstrates That The Protested 
Rates Would, If Effective, Result In A 


Sf EUAN an ENGI: BORE SE BRR WT ae ER eas eames wero ET 
Needless Dissipation Of The Erie's Net 
Revenues. 


At the very heart of the issue of lawfulness here 
before the Commission is whether the protested rates will 
improve or injure the Erie's net revenue position. That 
position is of continuing concern to these protestants who 
must continue to rely upon the Erie and other Official 
Territory railroads for important rail service in the move- 
ment of flour from Buffalo mills and Chicago interchange 
connections to marketing points in the east. Naturually, 
these protestants are alert to any efforts by the Erie or 
other railroads which would have the effect of further 
endangering the viability of the eastern railroad structure. 

-Accordingly, when confronted with the instant rate 
proposal, these protestants retained Mr. Eugene F. Bilz, a 
nationally recognized and prominent transportation cost 


consultant to evaluate the impact of the rate proposal. 


_3/ Erie road-haul mileage from Buffalo to Martins Creek 
is 341 miles. Erie road-haul mileage from Chicago to 
Martins Creek is 910 miles. (Ex. 31, pp. 17, 39) 
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Witness Bilz' 19 years of transportation cost experience 
includes the preparation of many cost and economic studies 
dealing with rail, motor carrier and water carrier opera- 
tions. These studies embrace nearly all areas of the United 
States and were prepared on behalf of carriers, state and 
federal agencies, individual shippers and shipper associa- 
tions. Witness Bilz has appeared before this Commission 
many times as a witness in proceedings dealing with trans- 
portation costs and economic issues. He has had extensive 
and broad ranging experience in dealing with Rail Form A and 
its application. (x. 31, pp. i-2) 

Witness Bilz submitted detailed and thorough evidence 
dealing with the transportation cost and operating aspects 
of the protested rates. In this connection, he reviewed the 
cost, operating, and revenue data submitted by Erie witnesses 
Barber, Cannon and McGinnis. He alse conducted an on-the- 
ground inspection of the rail facilities at Martins Creek 
and inspected underlying work papers of the Erie at its 
offices in Cleveland. (Ex. 31, pp. 2-3} 

In his initial evidence, witness Bilz determined from 
information known and available to him the variable and 
fully-allocated costs, and contribution to overhead burden, 


applicable to rail movements under (1) the Erie's existing 
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five car rate from Buffalo to Martins Creek and (2) the 

Erie's proposed unit train operation from Chicago to Martins 
Creek. The ratios of the present five car rate to the costs 
applicable to the movement, both variable and fully-allocated, 
were also developed. These were compared with the ratios of 
the Erie's division under the proposed unit train rates to 
the costs applicable to the Erie's projected movement fzom 
Chicago to Martins Creek (Ex. 31, pp. 11-22) 

In developing comparative revenue contribution data, 
witness Bilz utilized two bases. Basis A developed the 
annual contribution to be derived if the 72.25¢ rate were 
utilized for the movement of all of ConAgra's wheat. Basis 
B assumed that the 72.25¢ rate would be used to move 85 
percent of the annual wheat volume to Martins Creek, with 
the 88¢ rate, applicable during the winter months, utilized 
to move the remaining 15 percent. 4/ In witness Bilz' 
expert opinion, these two ranges would define the realistic 
combinations possible under the proposed rates. (Ex. 321; Dp. 
11-12) Also, the revenue and cost comparisons were shown 
separately for movements in railroad and shipper-owned 
covered hopper equipment. The results of witness Bilz’ 
anslysis of the rail revenue contribution to be earned by 
the Erie under the proposed unit train rates versus that 
_4/ In effect, such a combination would result in a weighted 

average rate of 74.61¢ for year-round operations. (Ex. 


31, p. 12) The 85-15 percentage split was used by the 
Erie also. (Ex. 5, App. C) 
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being earned and available under the existing five car 


Table No. 1 


rate 


from Buffalo are set out in the following Table No. 1. 


COMPARISON OF THE RAIL REVENUE CONTRIBUTION EARNED BY THE ERIE- 
LACKAWANNA RY, IN TRANSPORTING WHEAT TO MARTINS CREEK, PA. AT THE 


PRESENT MULTIPLE-CAR RATE FROM BUFFALO AND AT PROPOSED UNIT TRAIN RATES. 


Movements Under Present 
Multiple Car Rates From 
Buffalo to Martins Creek 


In E-L In Shipper 
1 t £ 5 cars Cars 
(1) (2) (3) 
A. Based On Unit Train Rate of 72.25¢ 1/ 
Erie-Lackawanna Revenue Per Cwt. 40.0¢ 40.0¢ 
Variable Cost Per Cwt. 16.5 14,4 
Revenue Contribution Per Cwt.(L.1-L.2) 23.3 25.6 
Annual Volume of wheat to Martins Creek 
Total Cwt. 3, 1,428,000 1,428,000 
Total Revenue Contribution (L.3 X 1.4) $ 335,580 § 365,568 
Reduction of Rev. Contribution at Proposed Rates 
Compared With Col. 2 Contribution Xxx XxX 
. "Cel, 2 _ xXx XXK 


B. Based On Average Rete of 74.61¢ (85% at 72.25¢; 15% at 88¢) 


Erie-Lackawanna Kevenue Per Owt. 40.0¢ 40.0¢ 

Rev. Contribution Per Cwt. (L.8-L.2) 23.5 25.6 

Total Rev. Contribution (L.4 X L.9) $ 335,580 $ 365,568 
Reduction of Rev. Contribution at Proposed Rates 

Compared with Col. Contribution XXX XXX 

” " Col, 3 Me XXX XXX 


Source: Costs from Tables 2 and 3 


Z 
~ of through rate. 


Movements at Proposed 
Unit Train Rate to 
Martins Creek, Pa. 
In Soo In Shipper 
Line Cars Cars 

(4) (5) 


2/ 47.06 2/ 
27.5 
19.5 


47.0¢ 
28.9 
18.1 


1,428,000 1,428,005 


$ 278,460 $ 258,468 


37,120 
87,108 


17,112 
107,100 


2/ 48.5¢ 2/ 48.5¢ 
21.0 19.6 


$ 299,880 $ 279,888 


$ 35,700 
65, 688 


§ 35,692 
85, 680 


1/ Proposed rate applicable during period from April 1 through December 14. 
/ Erie-Lackawanna revenue from unit train rate based on a 65% division 


3/ Annual volume based on rail transportation of 68% of assumed annual wheat 
requirement of 2,100,000 cwt. at Martins Creek (Witness Barber, Appendix C). 


Source: Ex. 31, p. 16, Table 1, Sheet 1. 


346a 


28. 


As seen from Table No. 1, under the present multiple- 
car rate from Buffalo, the Erie accrues a revenue contribu- 
tion (e.g. the difference between the variable cost and 
revenue per cwt.) of 23.5 and 25.6¢ per cwt., respectively, 
for shipments “ railroad-owned or shipper-owned cars. The 
comparable revenue contribution data for operations under 


the proposed unit train rates are 19.5¢ and 18.1¢ under 


Basis A and 21.0 and 19.6¢ under Basis B. In summing up the 


impact of the proposed rates on the Erie, witness Bilz 
pointed out: 


"Thus, my study shows that the multiple- 
car rates produce from 2.5¢ to 7.5¢4 

greater contribution per cwt. than would 
‘be derived under the proposed unit train 
rates. Stated differently, there will be 

a diminution of revenue contribution of 
from 2.5 to 7.5¢ under the unit train rates. 
On an annual basis, reflecting the movement 
of 1,428,000 cwt. as explained above, the 
revenue diminution would amount to from 
$35,700 to $107,100." (ex, 31, p. 12) 


Following receipt of witness Bilz' evidence, the Erie 
substantially changed its position with respect to its 
proposed operations under the unit train rate. This was 
revealed in supplementary oral testimony by the Erie's 
operating witness, Mr. McGinnis. (R. 124-126) Among such 
changes was the addition of a new crew from Croxton, New 


Jersey which would have to dead-head _5/ approximately 160 


5/ "“Dead-heading" involves the movement of a railroad crew 


to a point to commence work or from a point to their 
home base after work has been completed. Movement can 


be by "light" engine, not under load, passenger trains, 


bus or private automobile. (R. 106, 193, 877-8) 
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miles in order to handle split unit trains to Martins Creek. 


This additional dead-heading expense would add approximately 


-45¢ per cwt. to witness Bilz' variable costs under the unit 
train operation. (R. 1073) The effect would be to increase 
the variable costs on the unit train operation and, accord- 
ingly, reduce the contribution to overhead burden under the 
protested rates. (R. 1074) Under witness Bilz's analysis, 
this would mean that the revenue contribution shown for 
operations under the proposed rates would become 19.0¢ and 
17.6¢ under Basis A, and 20.5¢ and 19.1¢ under Basis B. 
This, in turn, results in a diminuticn of revenue contribu- 
tion ranging from 3.0 to 8.0¢ under the protested unit train 
rates. On an annual basis, diminished revenue contribution 
would range from approximately a minimum of $42,700 to 
$114,100. (R. 1090, 1095) 

The above showing is conservative. It is predicated 
on an assumed annual grind of 2,100,000 cwt. of wheat at 
Martins Creek and r7il transportation of 68 percent of this 
annual volume. If the requirements at Martins Creek exceed 
2,100,000, this increase in volume would add to the diminution 
of revenue contribution under the protested unit train rates. 
(ex. 3iy Pe 13) 

Witness Bilz also developed the ratio of rate to costs 
for the present Erie five car rate from Buffalo to Martins 


Creek and the ratio of the Erie division to costs for movements 


30. 


via the Erie from Chicago to Martins Creek under the pro- 
tested unit train rates. The rate~cost ratios under the 
existing Buffalo five car rate are summarized below in Table 


No. 2. 


Table No. 2 


Ratios Of Rate To Costs Under Present 
Five Car Rate, Buffalo To Martins Creek 


Erie Cars Shipper Cars 


40.0¢ 40.0¢ 
Rate (per cwt.) 
Ratio-Rate To Costs 


Variable 242% 
Fully-Allocated 173% 


Source: Ex. 3l, p. 17, Table 2, Sheet 1 


As seen from Table No. 2, supra, the existing five car 
rate provides substantial margins above both variable and 
fully-allocated costs. At a minimum, in Erie cars, such 
movements return 242% of variable costs and 173% of fully- 
allocated costs. It is immediately apparent that the exist- 
ing five car rates are a valuable source of significant net 
revenue to the Erie. 

In contrast, the protested rates involve lower margins 
above costs for the Erie. The ratios of division to costs 
for the Erie, as initially developed by witness Bilz, are 


s;mmarized below in Table No. 3. 


s 
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Table No. 3 


Ratios Of Division To Costs Under 
Protested Unit Train Rates, Chicago 


Interchange To Martins Creek. 
Soo Cars Shipper Cars 


46.96¢ 46.96¢ 
El Division 
Ratio-El Division To Costs 
Variable 171% 162% 
Fully-Allocated 119% 115% 


Source: Ex. 31, p. 19, Table 3, Sheet i. 


The ratios above must approximately be adjusted to 
reflect, at a minimum, the added costs imputed to Croxton 
dead-heading involved in the Erie's mid-hearing revision of 
its planned unit train operations. These adjustments are 


reflected below in Table No. 4. 


Table No. 4 


Revised Ratios Of Division To Costs 
Under Protested Unit Train Rates, 


Chicago Interchange To Martins Creek. 
Soo Cars Shipper Cars 


46.96¢ 46.96¢ 
El Division 
Ratio-El Division To Costs 
Variable 168% 160% 
Fully-Allocated 118% 114% 


Source: Ex. 31, p- 19, Table 3, Sheet l, revised on basis 
of additional .5¢ per cwt. variable cost for 
Croxton dead-heading. (Rh. 1073) 
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As demonstrated by Table No 4, supra, for movements 
solely in railroad cars 6/, the ratios of division to 
costs, variable and fully-allocated, are 168% and 118% 
respectively. Under the existing five car rate published by 
the Erie, on movements in Erie cars, the ratios of rate to 
costs, variable and fully-allocated, are 242% and 173% 
respectively. Put simply, the Erie's margin above variable 
cost is 74% higher under the existing five car rate than 
under the protested rates. The Erie enjoys a margin above 
fully-allocated cost 55% greater under the five car rate 


than under the protested rates. (See Table Nos. 2 and 4, 


supra) 


As witness Bilz emphasized during cross-examination, 


the five car rate is “considerably more compensatory" than 
the protested unit train rate. (R. 1079) 

Witness Bilz' analysis was based on detailed, and 
precise costing where known factors were available and/or 
provided by the Erie. (Ex. 31, pPp- 23-44) His costs for 
unit train operation are conservative and probably under- 
stated. Even after recognition is afforded Croxton dead- 


heading _7/, it must be recognized that witness Bilz had 


ee LTE LCCC IN 


_6/ Although the protested tariff allows movement in ship- 
per cars with payment of mileage allowances, respon- 
dents claim most shipments will occur in Soo cars. 


_7/ Necessitated by mid-hearing revision by the Erie in 
its proposed unit train operations. 
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available only Rail Form A data on locomotive unit costs 
with respect to the proposed unit train operation. This 
results in an understatement of the locomotive portion of 
gross ton-mile costs. In his direct evidence, witness Bilz 
pointed out that the unit costs are understated where actual 
operations involve use of two 3600 horsepower locomotives, 
or three or four smaller units. Witness Bilz explained: 


"I should point out that, while I 
have employed the number of loco- 
motive units projected by the Erie- 
Lackawanna for the Chicago to Scran- 
ton segment, I believe that the use 
of such figures results in an under- 
statement of the cost. The reason 
for the understatement is that the 
costs developed by means of Rail 

Form A are not adjusted to reflect 
the greater costs associated with 
newer, more-powerful locomotive 
units; thus, two new 3,600 h.p. units 
are assigned the same cost as two older 
units of, say, 1,500 h.p. If the 
Erie-Lackawanna were to use some of 
its smaller locomotive units on the 
unit trains, at least three or four 
units would be required. If this is 
the case, the locomotive expense 
portion of the gross ton-mile costs 
would be twice as high as the costs 
developed in my study." (Ex. 31, p. 39) 


3600 horsepower locomotives are the largest, most 
powerful, and most expensive in the Erie system. 8/ (R. 
145-6; Ex. 36) The Erie's proposed unit train operation, 
calls for extensive use of 360 horsepower locomotives 
and use of three 2500 horsepower units between Scranton 
_8/ 3600 H.P. locomotives acquired by the Erie from 1967- 


1972 range in weight from 388,500 to 392,800 lbs. and 
cost from $285,200 to $337,600. (Ex. 36) 
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and Portland. Locomotive unit use would be as described in 


Table No. 5 below. 


Table No. 5 


Erie Use Of Locomotive Units 
From Chicago To Martins Creek. 


ot From To Distance Locomotives 

(Miles) 
Chicago, Ill. Marion, O. 264 2 3600 H.P. units 
Marion, O. Kent, O. 113 3 3600 H.P. units 9/ 
Kent, O. Scranton, Pa. 458 2 3600 H.P. units 
Scranton, Pa. Portland, Pa. 61 3 2500 H.P. units 
Portland, Pa. Martins Creek, Pa. 14 2 2500 H.P. units 


910 


Source: Be. 3, pe St Be. 14; B- 125-6, 155, 158-9 


As seen from the above Table No. 5, two 3600 horsepower 
units would be used for 722 miles. Three such highly expen- 
sive units 10/ would be used for 113 miles, and 3 smaller 
2500 horsepower units would be used for 61 miles. 

This proposed use of locomotive power, as described in 


Table No. 5, supra, would obviously increase the Erie's 


_9/ The third 3600 H.P. unit would be added at Marion, 
used as power from Marion to Kent, but would not be 
removed from the train until Meadville, 90 miles 
beyond Kent. (R. 155) 


10/ Erie witness Cannon admitted the Rail Form A loco- 
motive costs understate fuel and capital costs per 
running wzile for 3600 horsepower locomotives. (R. 
377-8) 
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variable and full: -allocated costs under the protested unit 
train rates, and would further reduce the contribution under 
such rates. If actual locomotive costs per gross ton mile 
were applied, the result would be (1) lower contribution 
under the protested rates and lower ratios of division to 
cost, and (2) an even greater margin of difference between 
these factors and those pertaining to the five car rate. 
Accordingly, there is basis for concluding that the five car 
rate is more compensatory than the unit train rates by even 
wider margins than those precisely shown in witness Bilz' 
evidence. 

Witness Bilz' operating analysis of operations and 
costs applicable to the protested rates do not stance alone 
in the record. The operating peculiarities of the pro- 
tested unit train service as described by witness Bilz are 
very similar to the same problems outlined by witness 
William Wulfhorst, Manager, Service Planning, of the Penn 
Central. (Ex. 24; R. 861-884) 

In singular recognition of its faulty planning and ill- 
advised participation in the protested rates, the Erie 
fundamentally altered its proposed method of operating under 


the unit train rates after receipt and review of witness 
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Bilz' evidence and the operating evidence initially sub- 
mitted by witness Wulfhorst. During the course of hearings, 
the Erie's operating witness McGinnis offered a new, radi- 
cally changed version of unit train operations under the 
protested rates from Scranton to Martins Creek. This change 
in operations conformed largely to the operating pattern 
described by witness Bilz as necessary in his direct evi- 
dence. (Ex. 14; Ex. 31, pp. 31-38; R. 124-126) Indeed, 
during cross-examination, witness McGinnis admitted that the 
Erie's operating changes were based in part on witness Bilz' 


direct evidence. (R. 125-6) 11/ 


Also of significance is the fact that the Erie's 
Own cost studies demonstrated that the present five car 
rate returns greater contribution to the Erie than would 


the present unit train rates. (Es. 8-11) 


seer 


il/ Witness McGinnis also stated that these changes were 
partly necessitated by the Erie's belated recognition 
that its original version of operations was, in effect, 


peo ad ry and could not be realized at this time. (R. 
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The variable costs computed by the Erie, both ini- 
tially and as revised, and the resulting contribution, 


are summarized below in Table No. 6. 


Table No. 6 
Variable Costs Assigned By The 
Erie To Protested Unit Train Movements 
And Resultant Contribution 


Initial Revised 


Five car rate 


Rate 40.00¢ 40.00¢ 
Variable Cost 17.58 17.44 


Contribution 22.42¢ 22.56¢ 
Unit Train Rate 
El Division of 72.25¢ Rate 46.96¢ 46.96¢ 
Variable Cost 25.48 26.96 
Contribution 21.58¢ 19.99¢ 


Source: Ex. 31, pp. 5-6, 19; Exs. 8-1ll. 


The effect of the Erie's mid-hearing cost revisions was 
to raise its showing of variable costs on the unit train 
rate movements and to lower its showing of costs on movements 
under the five car rate. This increased the contribution 
accruing under the present five car rate and decreased the 
contribution that would accrue under the protested rates. 
(R. 358) This is shown by Table No. 6, supra. The revi- 


sions in variable cost also brought to Eric's showing closer 


- 
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to the analysis developed by witness Bile. 12/ 


Thus, by its own showing, particularly as revised, the 
Erie concedes that the present five car rates are more 
compensatory than the divisions which would accrue to it 
under the protested rates. The Erie's cost evidence, in 
effect, confirms witness Bil'z analysis and demonstrates 
that the proposed rates would result in a depletion in the 
Erie's net revenues. Even the Erie's cost data, which we do 
not concede are correct, demonstrate that, under the protested 
72.25¢ rate, the Erie stands to lose at a minimum, 3¢ per cwt. 
in revenue on each carload of wheat handled fro ConAgra's 
Martins Creek facility, or, approximately, a loss of $60.00 


per car in net revenue. 13/_ ; 


12/ The Erie's cost data presupposed exclusive use of 
railroad equipment, Erie cars under the five car 
rate and Soo cars under the proposed unit train 
rates. As revised, the Erie's variable costs, res- 
pectively, for the five car rate and the unit train 
rates were at the level of 17.44¢ per cwt. and 26.99¢ 
per cwt. See Table No. 6, supra. The variable ccsts 
as developed by witness Bilz, covering movement in 
railroad hopper cars, showed variable costs, res~ 
pectively, for movetents under the five car rate and 
the protested unit train rates of 16.5¢ per cwt. and 
28.0¢ per cwt. (See Ex. 31, p. 6; R. 1073) 


13/ As indicated in Table No. 6, the per cwt. contribu- 
tion now returned by the five car rate is nearly 3¢ 
per cwt. higher than contribution to accrue to the 
Erie under its share of the division applicable with 
respect to the proposed 72.25¢ rate, assuming the 
Erie's cost data were accurate, which we do not 
concede. 
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In connection with the Erie's cost data, it is again 
important to note that the variable costs utilized by the 
Erie for operations under the protested unit train rates are 
understated by exclusion of actual and realistic per gross 
ton-mile costs for the use of two to three 3600 horsepower 
locomotive units for approximately 800 miles of the line- 
haul movement between Chicago and Scranton. The Erie's cost 
witness expressly admitted that Rail Form A locomotive costs 
understate the higher costs associated with the use of 3600 
horsepower locomotives, which are the largest, most powerful, 
and most expensive motive units in the Erie system. (R. 
377-369; Ex. 31, p. 39; Ex. 36) These costs are also under- 
stated in their failure to take into account precisely the 
higher costs associated with the Erie's proposed use of 


three 2500 horsepower locomotive units from Scranton to 


Portland, a distance of about 60 miles (See Table No. 5, 
supra) 14/ 
During cross-examination, the Erie witnesses Cannon 
and MiGinnis essentially conceded that their original 
Operating and cost assumptions were basically defective 
with respect to the proposed unit train service. They 
14/ Additional locomotive costs were also not included in 
witness Bilz's study. However, witness Bilz was not 
in a position to have access directly to Erie costs in 
this regard. The Erie, which could have submitted such 


costs, failed to do so, resting its showing exclusively 
on its Rail Form A system average costs. 
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admitted that they had both indulged in mistaken assump- 
tions and had misinterpreted one another's data and as- 
sumptions (R. 125-127, 367, 368, 373, 394) 

At one point, witness Cannon expiicitly admitted that 
his failure to include one important item of operating cost 
concerning proposed handling at Portland was an "oversight". 
(R. 394) 

Witness Bilz' operating and cost analysis constitutes 
the most reliable and most superior evidence of record on 


the issue of the impact of the protested rates on the Erie. 


The Commission is requested so to find. 


There Is Absolutely No Justification For The 
Erie's Assumption That, Notwithstanding The 
Higher Contribution Per Cwt. Accruin Under 
Buffalo Five Car Rate, The Protested Unit 


Train Rates Will Improve The Eries' Net Revenues. 
Witness Bilz' analysis conclusively demonstrates that 
the Erie would seriously diminish its net revenues under 
the protested rates. For every cwt. of wheat handled under 
the protested rates, the Erie would diminish its net 
revenues at a minimum from3 to 8¢ per rail carload of 
what. This would be a diminution of approximately from 


$60 to $160 in revenues per carload. 15/ Annually, revenue 


15/ Based on an average load per car of 100 tons. (See 
Ex. 31, p- 43) 
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diminution would range from at least $42,000 to over 
$114,000. (Ex. 31, p. 16; R. 1073, 1090) These amounts 
of revenue diminution are conservatively based on annual 
rail wheat tonnage of 1,428,000 cwts. Greater diminution 
would occur for the Erie if respondents, in the face of 
itinerant truck competition, handled less tonnage under 
the protested rates. Such a possibility is by no means 
remote in view of the exempt truck competition confronted 
by the respondents. 

The Erie, without the slightest justification, has 
predicated its net revenue showing upon the fallacious 
assumption that it will handle 100 percent of ConAgra's 
annual wheat requirements if the unit train rates were 
vermitted to become effective. (Ex. 5, Apps. C, D) Witness 
Bilz employed a realistic factor of 1,428,000 cwts. of 
wheat. The Erie inflated the annual tonnage to move under 
the protested rates to the level of 2,100,000 cwts. The 
result of such a statistical exercise by the Erie, which can 
only be characterized as abracadabra, is to show a net 
revenue gain to ‘she Erie under the protested rates, not- 
withstanding the lower per cwt. contribution accruing under 
those rates, compared to the five car rate, as conceded by 


the Erie and as more accurately shown by witness Bilz. 
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The protested unit train rates were not designed or 
published to protect the Erie from water or truck competi- 
tion. These rates are designed strictly to meet and only 
meet existing water-rail and all-rail transportation alter- 
natives available to ConAgra. The respondents have been 
emphatic in making this point. (Ex. 1, pp. 12-13; Ex. 5, p. 
6; R. 34) The respondents expressly pointed out that they 
did not base the level of the protested rates on the cost to 
ConAgra of itinerant trucking from Buffalo to Martins Creek. 
(em. 41) Unregulated truckers have successfully handled 32 
percent of ConAgra's wheat requirements. (Ex. 16, p. 12) 

If the protested rate became effective, those truckers would 
continue to face the same level of rail competition. (R. 
235) The total transportation charges available to ConAgra 
to move wheat from either Duluth by water-truck via Buffalo 
to Martins Creek, or from Minneapolis-St. Paul by rail-truck 
via Buffalo would still be lower than the level of the 
protested all-rail unit train rates. (Ex. 21, pp. 9-10) 

As an expert in transportation matters of national 
statute, witness Bilz was in an excellent position to 
assess the reliability of the Erie's assumption that it 
would increase its share of ConAgra traffic from 68 percent 
to 100 percent if the protested rates became effective. 


Having reviewed the evidence in detail, having visited the 
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facilities at Martins Creek, and having been involved in 
prior cases involving rail and truck alternatives, witness 
Bilz spoke with considerable experience and authority in 
concluding: 

"In my opinion, with the existence of 

lower costs via the water-truck and 

rail-truck routes, there is no reason 

to believe that the rail unit train 

portion of the total wheat movement to 

Martins Creek would be any greater than 

the 68 percent portion presently moved 


under the multiple-car rates." (Ex. 3l, 
p. 9) 


Witness Bilz correctly utilized the known factor of 68 
percent with respect to the anticipated percentage of Con- 
Agra's annual volume to be moved under the proposed unit 
train rates. That factor is based on the only evidence 
submitted by ConAgra on the matter of volume. In view of 
the Erie's extremely dire financial condition, this carrier 
should not be permitted the luxury of indulging in the un- 
founded assumption that the protested unit train rates will 
increase its share of wheat moving to Martins Creek to 100 
percent of ConAgra's annual requirements. Such "“Brinksman- 
ship" should not be permitted particularly where the Erie is 
already in a position to handle ConAgra's requirements under 
its existing five car rate which moves such traffic at 
handsome margins above both variable and fully-allocated 


costs. 16/ 


16/ Also, as we have stressed, if the Erie had a real basis 
for its 100 percent assumption, the proposed rates 
would be unlawful in another respect as an unlawful 

annual volume arrangement based on exclusive patronage. 
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Both the Erie and the Soo have expressly admitted that 
they have no commitment from ConAgra to move one pound of 
wheat under the protested rates. (R.36, 235-6) The lack 
of any commitment was confirmed by ConAgra's evidence which 
demonstrates (1) that ConAgra is seeking an additional 
transportation option or alternative with respect to the 
protested rates, (2) that ConAgra does not view itself as 
locked-in or committed to use the protested rates, and (3) 
that ConAgra has employed itinerant truck transportation to 
move 32 percent of its wheat requirements from May to Novern- 
ber of 1973 at costs per cwt. from about 3 to 7¢ lower than 
the Erie's five car rail rate from Buffalo. (Ex. 16, pp- 10, 
12, 20: R- 493) 

Experienced traffic executives testifying on behalf of 
these protestants pointed out emphatically that, based on 
their considerable experience in transportation by tru7k 
versus rail, ConAgra will not ignore the substantial cost 
savings available to it through the use of water/itinerant 
truck and rail/itinerant truck via Buffalo. 

Witness Woolery, Assistant Vice President - Traffic 
cf ADM Milling Company, put the matter in proper focus when 
he testified: 

"Even if the protested rates were 
effective, ConAgra would continue 
to have an incentive to rely on 

itinerant truck movement of wheat 


via Buffalo to Martins Creek. Fur- 
ther, trucking from Buffalo saves 


a 
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ConAgra the added cost of trucking 
rail arrived wheat from the Martins 
Creek elevator ("B" plant) to the 
Sandts Eddy mill. ("A" plant) This 
factor, according to Witness Stone, 
is 2¢ per cwt. In its Petition for 
Reconsideration of the suspension 
Order in this proceeding (page 10), 
ConAgra indicated that its volume of 
traffic moved by exempt truck between 
Buffalo and Martins Creek ‘is limited 
only by the capacity of the avail- 
able exempt truckers’. 


Use of exempt truck transportation 

for inbound receipt of wheat is a 

fact uo! life in milling operations. 

I do not believe ConAgra will fore- 

go the transportation cost advantages 

of such movements in favor of exclu- 

sive use of the protested rates." 

(Ex. 20, p. 8) 
Similar evidence was presented by witnesses Hackbart and 
Goble of Pillsbury and witness Kucharo of Ross Industries, 
all of whom testified, based on their transportation exper- 
ience, ConAgra can be expected to rely on itinerant truckers 
for the movement of significant quantities of wheat from 
Buffalo to Martins Creek. (Ex. 21, pp. 7-10; Ex. 23, pp. 5- 
6; Ex. 26, pp. 4-5) 

Furthermore, as the record indicates, itinerant, 
exempt truckers have considerable flexibility in pricing 
their transportation service. They are in a position to, 
and in fact do, adjust their charges in order to meet regu- 


lated rail transportation. (Ex. 23, p. 6; R- 41, 45-6, 


233-4) ConAgra's choice of transportation options involves 
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cost considerations down to a cent a cwt. (R. 1122) ConAgra 
found itinerant truck service to be both adequate and suffi- 
ciently economical to warrant this method of handling 32 
percent of its Martins Creek wheat requirements prior to the 
publication of the protested rates. By truck delivery, Con- 
Agra also avoids the 2¢ transfer charge to move rail delivered 
wheat from its storage elevator at Martins Creek to the 
flour mill. (Ex. 20, p. 8; R. 43) 

As an intervenor in support of respondents, ConAgra 
shares respondents’ burden of proof as to the lawfunless 
of the suspended rate. Moreover, ConAgra presumably had 
facts or knowledge peculiarly within its possession and 
control on the issue of volume of wheat by mode to move to 
Martins Creek. Being exclusively in command of such information, 


ConAgra had the "burden of adducing the pertinent informa- 


tion." International Harvester Co. v. Ruckelshaus, 478 


F.2d 615, 643 (1973); See als. G.E.J. Corporation v. Uranium 
Aire Co., 311 F.2d 749, 751 (1962). 

The record is devoid of substantial and probative 
evidence by ConAgra that it will move above 68 percent 


of its Martins Creek wheat requirements via the protested 


4%. 


rates if they are permitted to become effective. (Exs. 16, 
sar «(Cf 84-544, 1103-1166) Faced with these protestants’ 
direct evidence, referred to above, on the matter of volume 
reasonably expected to move to Martins Creek, ConAgra failed 
to rebut such evidence. The only reasonable inference is 
that the protested rates would permit the Erie to continue 
to share in at most 68 percent of ConAgra's wheat movements 


to Martins Creek. 


Witness Bilz' analysis, predicated on the only reason- 
able factor of record with respect to annual rail volume, 68 
percent, establishes that the Erie stands to dissipate 
needlessly its revenue to the extent of from at least $42,000 
to over $114,000 per year if the protested rates become 
effective. The Erie's cost data shows the present five car 
rates to be more compensatory than the protested unit train 
rates. According to the Erie's costs, which we do not concede 
are correct, annual diminution in Erie net revenue will 
occur if, as will be the case, basically the same volume of 
tonnage is shifted from handling under the five car rate to 
the protested unit train rates. As demonstrated by the Erie's 
own cost analysis, the Erie wi'.l be better off without the pro- 
tested rates than with them if the Erie continues to handle 68 


percent of ConAgra's Martins Creek wheat requirements. (Exs.10, 11) 
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There is another aspect to the Erie's depletion of its 
net revenue under the protested rates. The record demon- 
strates that the Erie has handled and is handling unit train 
movements of wheat from Duluth-Superior and Minneapolis-St. 
Paul to Buffalo. During 1972-1973, the Erie handled ten 
such trains. (Ex. 3, p- 4) According to the Erie's witness 
McGinnis, the Erie has handled four or five such unit train 
movement already during this winter season. (R. 130) Under 
the protested rates, the Erie will lose that unit train reve- 
nue, in addition to its five car revenue, to the extent such 
wheat moves to Martins Creek from Buffalo. Respondents pro- 
vided no evidence of the amount of wheat now carried under 
the existing Buffalo unit train rate which is carried beyond 
Buffalo to Martins Creek. However, we would point out that 
protestants’ analysis submitted through witness Bilz demon- 
strated a serious diminution in Erie net revenue without 


including consideration of this added factor. 


The Erie Would Have To Be Successful In Handling 
Substantially More Than 68 Percent Of Yearl 


Wheat Moving To Martins Creek To Break Even 

Under The Protested Rates As Opposed To The Five 

Car Rates. 

We have demonstrated that on every hundredweight of wheat 


handled by the Erie, under the unit train rates, its revenue 
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would be needlessly diminished. We have demonstrated the fact 
of truck competition which wi]. remain as an active deterrant 
to the Erie's hope to obtain 100% of annual wheat moving 
to Martins Creek. We have demonstrated that the only rea- 
sonable conclusion is that the Erie would handle no more 
than 68% of this annual movement, or 1,428,000 cwts. 

Even if the Erie did obtain some additional wheat 
traffic, which we submit will not occur, the Erie would 
still be better off without the protested rates than with 
them. To break even with the revenue contribution under 
the existing five car rate, the Erie would have to handle 
at least from 78 percent to 84 percent of ConAgra's total 
annual wheat requirements at Martins Creek. It would have 
to obtain substantial increases in rail volume above 1,428,000 
cwts. (68 percent), increases ranging from 15 percent to 
24 percent. 17/ The details of this analysis, based on 
witness Bilz' evidence, are set out in Attachment No. 2 hereto. 
This would only bring the Erie to the point where it could 
equal the revenue contribution produced by the five car 
rate. Involved, of course, would be additional work, use 
of special crews and high cost locomotives, etc. simply 
to raise the Erie back to the level of contribution already 
returned under the five car rate without the additional 
17/ The Erie would have to handle at a minimum from 

209,000 to 338,000 additional cwts. above the 

annual volume of 1,428,000 cwts., increases of 


15 percent and 24 percent, respectively. See 
Attachment No. 2. 
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work, special crews, use of high cost locomotives, etc. Even 
at that point, the Erie would be far removed from improving 
its net revenue position. 

Por the Erie to improve its net revenue would require 
suth a high percentage of ConAgra's wheat needs as to (1) be 
not feasible in view of exempt truck competition, and (2) 


violate otherwise the Act and the National Transportation 


Policy by constituting an exclusive patronage agreement. 


The Erie will not and cannot improve its financial 
position under the protested rates whether or not it might 
conceivably, which we do not concede, attract more than 68 
percent of ConAgra's annual wheat tonnage moving to Martins 


Creek. 


In View Of The Substantial And Probative Evidence 


a ae an 
Of Record Demonstrating The Erie's Revenue Dissi- 


pation Under The Protested Unit Train Rates, The 

Absence Of Any Reasonable Prospect Of Any Signifi- 
Cant increase in Traffic Volume For The Erie Under 
The Protested Rates, And The Erie's Dire rinancial 


ae eee tee TP REE AEE Se T_T a ee ea ae ee a eee, 
Condition, The Commission Must Disapprove The 
Protested Rates As Violative Of Sections 1(5), 1(6) 


And 15a (2) Of The Interstate Commerce Act, And The 
National Transportation Policy. , 


We have streesed earlier the need for specific consi- 
deration of the financial condition of the Erie in reaching 
any determination as to the lawfulness of the protested 


rates. This factor is an important consideration with 
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respect to the standards of lawfulness of Sections 1(5) and 
15a(2), as administered through the mandatory principles set 
out in the National Transportation Policy. 

We have also demonstrated that the Erie stands to 
dissipate its net revenue both needlessly and seriously 
under the protested rates. We have shown that the Erie's 
forecast that the protested rates would result in its handl- 
ing 100 percent of ConAgra's wheat requirements at Martins 
Creek is absolutely without any foundation. We have shown 
that there is no reasonable prospect for the Erie to handle 
any greater percentage of ConAgra's wheat other than the 68 
percent which it handled prior to publication of the protested 
rates. We have shown that the Erie would have to handle sub- 
stantially above 68 percent just to break even with the 
revenue contribution earned under its existing five car 
rate. We have emphasized the Erie's extremely dire financial 
condition and its presently bankrupt status. 

Under all of these circumstances, including the respon- 
dents' failure to sustzin their burden of proof, the Com- 
mission must find and conclude that protested rates have 
not been shown just and reasonable or otherwise lawful. 

The establishment of lower rates must be disapproved where 
there is no indication of a net gain in tonnage and revenues 


to the carriers and the establishment of such lower rates 


52. 


would result only in a needless dissipation of revenues, 
accompanied by a likely increase in the burden on other 
traffic. Alden Coal Co. v. Central R. Co. of New Jersey, 

256 I.C.C. 401, 419-420 (1943); Phosphate Rock, Points In 
Florida to Virginia, 313 I.C.C. 495, 500-501 (1961), affirmed 
Atlantic Coast Line Railroad Co. v. United States, 209 
F.Supp. 157 (1962); Tractors, T. &. £2: 8. T. L. Territories 

to 3. 4. 6 W.. Si h, Ber., 219 L.C.C. 188, 765-766 (1963) ; 


Motor Vehicles, Kansas City, Mo. to Southwest, 332 I.C.C. 
615, 625 (1968), see also I&S Docket No. 8777, Freight All 


Kinds, Between Illinois & New Jersey, Initial Decision, 
served August 27, 1973, sheet 17. 

In Tractors - T. L. & W. T. L. Territories, supra, pro- 
posed rates on tractors, supposedly justified by the need to 
meet private carrier competition, were disapproved on the 
basis that they would needlessly dissipate the rail proponents’ 
net revenues. Division 2 found that the supposed justification 
of private carriage, in fact, involved negligible movements. 
(Ibid at 764) Division 2 also found that the respondents 
were already handling ”*. . . the great bulk of the shipper's 
traffic. . ." and concluded the rate proposal was unlawful 
because it would needlessly deplete the carrier's net revenue 
without the prospect of any increase in such revenues. (Ibid 
at 766) Similarly here, the Erie is already handling the 


traffic involved, and what it proposes to do is to enter 
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into competition with itself over basically the same volume 
of traffic. Here respondents do not even purport to esta-~ 
blish truck competition, private or for-hire, as justifica- 
tion for the protested rates. 18/ 

It is no answer to claim that the Erie is simply enti- 
tled to exercise its managerial judgment as to the profit- 
ability of the protested rates and the prospect of added 
traffic. In highly appropriate language, Administrative Law 


Judge Mittlebronn dismissed such a contention in I&S Docket 


No. 8777, Freight All Kinds, Between Illinois & New Jersey, 


supra. In dealing with a reduced rate proposal by eastern 
railroads, Judge Mittlebronn appropriately dismissed the 
carriers' argument that the rate adjustment was a matter 
solely for “managerial discretion". Judge Mittlebronn 
emphasized in language pertinent herein: 


"Such argument, without factual, pro- 
bative, supporting evidence, must be 
rejected. For too long the Commission 
has relied on the managerial discre- 
tion of the eastern carriers in matters 
of this nature, and the result has been 
railroad financial deterioration to the 
point of discontinuing rail service to 
major segments of the nation in the 
eastern half of the country." (Ibid at 
Sheet 18) 


It is no answer to assert that the prospect of new 


traffic for the Soo justifies an otherwise improvident 


os 


18/ As we have previously emphasized, the protested rates 
were designed solely to meet existing water-rail or all- 
rail transportation options available to ConAgra, and 
were not designed or published to either meet or defeat 
itinerant truck competition from Buffalo to Martins Creek. 
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rate proposal for the Erie. The protested rates must meet 

the standards of lawfulness under the Interstate Commerce 

Act from the standpoint of both respondents. For the 12 

month period ending September 30, 1973, the Erie reported a 
loss of $8.9 million of net railway operating income and no 
return on investment. By contrast, the Soo Line, for the 

same period, reported net railway operating income of $13.7 - 
million and a rate of return of 7.37 percent. 19/ It would 

be contrary to the intent of the Act, and clearly antipathetic 
to the provisions of Sections 1(5), 1(6), and 15a(2), as well as 
the National Transportation Policy, to allow the protested 
rates to become effective with the inevitable result of 
causing the bankrupt Erie to subsidize the prosperous Soo. 

There is no question but that the Erie has embarked on 
an unwise venture in participating in the protested rates. 
This is particularly the case as it has available an effective 
five car from Buffalo to Martins Creek which has moved a 
considerable amount of traffic for ConAgra at a handsome 
profit for the Erie. 

Further, the Erie has turned its back on its facilities 
at Buffalo. It has made no current effort whatever to 
improve whatever conditions may be adverse at its terminal 
in Buffalo. (R. 132-4) It has had no recent communications 
19/ Class I Line-Haul Railroads Selected Earnings Data, 

Sheets 3 and 8, Bureau of Accounts, Interstate Com- 


merce Commission (released by I.C.C. Section of 
Administrative Services). 
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with its partner in that terminal, the Norfolk & Western 
Railway. (R.133) These additional circumstances further 


warrant disapproval of the instant rate proposal. In 


Competitive Produce Terminals Of Railroads At Denver, Colo- 
rado, 235 I.C.C. 699 (1940), the Commission was faced with an 


uneconomic railroad proposal for separate terminals for 
the handling of produce at Denver. The Commission observed: 


"No railroad, if it is efficiently and 
economically managed, will deliberately 
choose a more expensive rather than a 
less expensive route for its operations 
between two points, and no railroad is 
performing its full duty to the public, 
especially in times of financial stress, 
unless and until it has availed itself 
of all of the means reasonably at its 
disposal, including whole-hearted coop- 
eration with its competitors ... , to 
function as economically and efficiently 
as it can." (Ibid at 713) 


The Commission pointed out that at times when the railroads 
are having financial difficulties, their ". . . primary if 
not their whole concern should be to perform their trans- 


portation functions efficiently and economically. . ." (Id) 


aie 


Yet, in this case the Erie has demonstrated that it has not 
pursued any reasonable effort to maximize its ‘revenues 


through using the existing five car rate available from 


Buffalo to Martins Creek. In effect, it has chosen ". ..a 
more expensive rather than a less expensive route for its 


operations..." 


€ 
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There is another aspect of the unlawfulness inherent 
under the protested unit train rates. This involves the 


likely disruption of the existing rail rate structure on flour 


in the Eastern Territory and serious competitive injury to 


« 


other eastern railroads such as the Penn Central. Application 
of the protested rates would inevitably result in displacement 
of important flour revenue now accruing to the Penn Central, 
the Erie, and other eastern railroads. (Ex. 20, p. 7; Ex. 21, 
pp. 3-4) This is because ConAgra would be nut at an unfair 
advantage, in terms of transportation costs, in marketing 
flour by private truck frcm Martins Creek which was milled 
from wheat brought into the Martins Creek facility under the 
protested rates. The result will be a loss of important and 
vital flour revenue to eastern railroads contrary to the 

clear intent of Section 15a(2) of the Act. The protested 
rates represent competition that is unduly destructive to a 
reasonable rate structure and competing carriers. See New 


Automobiles In Interstate Commerce, 259 I.C.C. 475, 534 


®@ 


(1945); All Freight From Eastern Ports To The South, 245 
I.C.C. 207, 218-219 (1941). 
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Under the protested rates, the Erie will needlessly 
deplete and dissipate vital net revenues. There is no 
reasonable prospect for any significant gain of tonnage 
under the protested rates. The record is silent from Con- 


Agra's standpoint on this issue. Contrary evidence establishes 


S?. 


that the Erie's share of the traffic will not incfgase and it 


will be merely engaging in competition with itself if the 
protested rates become effective. 

To allow the ratemaking here at issue would be directly 
contrary to the Congressional mandate that the Act be admi- 
nistered so as to promote safe, adequate, economical, and 
efficient service and foster sound economic conditions in 
transportation. See 49 U.S.C. preceding §1 emphasis added. 
The protested rates must be condemned as violative of Section 
1(5), 1(6), and 15a(2) of the Interstate Commerce Act and 


in contravention of the National Transportation Policy. The 


Commission is requested so to find. 
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THE FUNDAMENTAL UNLAWFULNESS OF THE PROTESTED RATES 

IS NOT CURED BY THE SOO LINE'S PARTICIPATION THEREIN. 

The protested rates are seriously unlawful in their 
impact on the Erie. The protested rates cannot be approved 
whether or not they are desired by the Soo or to its advan- 
tage, which we do not concede. Proper and required disap- 
proval of the unit train rates will protect the Erie from 
its own improvidence. Disapproval will protect shippers, 
including these milling company portestants, who must con- 
tinue to look to the Erie for viable rail service. Dis- 
approval will not impair the financial condition of the 
Soo. We have previously emphasized the Soo's strong, healthy 
financial condition compared to the critical status of the 
Erie. 20/ (See page 54, supra) 

Beyond these considerations, however, a serious ques- 
tion remains whether the Soo would obtain any significant 
benefit under the protested rates. On prospective unit 
train movements from Duluth to Chicago under the protested 
rates, the Soo's variable costs were alleged to be approxi- 
mately 20¢ per cwt. (Ex. 2, App. A) Such costs would pro- 
duce a contribution of only 5¢ per cwt., based on the Soo's 
division of approximately 25¢ of the 72.25¢ rate. If its 
costs were accurate and reliable, which we do not concede, 
20/ The latest I.C.C. data available indicates the Soo 

had net railway income of nearly $20 million for the 


12 month period through September, 1973. The Erie 
had a loss of nearly $9 miilion for the same period. 


59. 


the Soo's ratio of division to variable cost would be only 
127%. This low ratio is meager in comparison to the Erie's 
present 242% 21/ margin above variable cost on its existing 
five car rate. (See Table No. 2, supra, at page 30) 

By its own cost analysis, the Soo has little to 
under the protested rates and hence little to lose if they 
are disapproved. 

Also, the evidence of record casts strong doubt on the 
accuracy and thoroughness of Soo costs. There is reason to 
conclude those costs are understated. Illustrative defi- 
ciences in the Soo's cost analysis are briefly described 


below: 


1. No expense was assigned for crew 
hold-overs or dead-heading on the 
second and succeeding trips ". . . on 
the segment between Superior and Ste- 
vens Point, Wisconsin in the case of 
trains originating or terminating at 
Duluth; and between Chippewa Falls, 
Wisconsin and Minneapolis for trains 
originating or terminating at Minnea- 
polis.” (Ex. 2, p. 23 R. 108) However, 
empty trains will arrive back with 
foreign crews at about 8:00 p.m., free 
time of 24 hours does not commence until 
the succeeding 7:00 a.m., and crews 
must be paid hold-over allowances if 
held 16 hours. 22/ Foreign crews 
could not perform local yard work 


242% on movements in Eire cars, based on 40¢ per cwt. 
existing rate for five car multiple shipments. (Ex. 
31, p- 17, Tabie 2, Sheet 1) 


Trains arriving at Stinson yeard, Duluth, at 8:00 p.m. 
would not have to be loaded and ready until 24 hours 
after 7:00 a.m. of next morning. Allowances apply 

to crews after expiration of first 16 hours. (R. 461) 


participation does not and cannot cure the serious unlawful- 


‘ ness resulting from the protested rates. 
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because of union restrictions. (R. 
466) Soo witness Gillette admitted 
hold-over expense was a possibility. 
(R. 459-462, 465-466) None was in- 
cluded in Soo costs. (R. 108) 


2. Soo cost witness Crandall computed 
costs based on 6.4 origin switch minutes 
per car, Duluth, and 8.4 switch minutes 
per car, Minneapolis. (Ex. 2, p. 2) Wit- 
ness Crandall testified such costs were 
derived entirely from operating data pro- 
vided him bv Soo operating witness Gil- 
lette. 23/ (R. 111) Origin switching 
operations, however, as described by 
witness Gillette, indicated 12 origin 
switch minutes per car, Duluth, and 7.2 
origin switch minutes per car, Minnea- 
polis. (R. 452, 464) These blatant 
discrepancies and inconsistencies with 
regard to origin switching time (and 
hence origin costs) were never resolved 
by the Soo. 


3. Soo cost and operating witnesses 
sponsored different tare weight data in 
their direct evidence, making Soo's 
costs, per se, highly suspect (Ex. 2, 
p. 33 Bx. 35, pp. 2-33 R. €42-3, 480) 

A higher tare weight increase variable 
costs. (Ex. 32) 


The Soo's participation in the protested rates wouid not 


basically, if at all, improve the Soo's net revenues. 


—— requested so to find. 


23/ 


"Mr. Gillette informed me as to the number of cwts., 
the number of moves-cars per cwt., and the relative 
time it would take ...” ({R. 111) 


The Commissicn is 


£ 
* 


61. 


THE SUSPENDED TARIFF PROVISIONS ARE ALSO 
SHOWN, IN THIS RECORD, TO BE UNJUST AND 
UNREASONABLE IN THE USE BY THE RESPONDENTS 
OF SERIOUSLY ERRONEOUS FACTORS AND ASSUMPTIONS 
UNDERLYING THE TARIFF PUBLICATION 
It is elementary that this case ultimately is to 
be decided on the record made before Administrative 
Law Judge White. This is an elementary requirement of 
the Administrative Procedure Act. See 5 U.S.C. 706 (2) 
(E). Universal Camera Corp. v. Labor Board, 340 U.S. 
474, 488; 1.C.C. v. Louisville & N. R. Co., 227: U.6. 
88, 93. Again, we note the burden of proof imposed 


upon the respondents by Section 15(7) of the Interstate 


Commerce Act. 


On This Record Extension Of The Rate To 
Minneapolis-St. Paul (And Minnesota Trans- 
fer) Was Unwarranted, Unjust And Unreason- 
able. 

The respondents assert that in publishing the 
suspended rates they were according to ConAgra a trans- 
portation cost essentially equivalent, aczording to the 
respondents, to those which would be incurred by ConAgra 
in transporting wheat from Duluth-Superior to Buffalo 
and thence from Buffalo to Martins Creek. (Ex. 1, pp. 12- 
13) This produced the lower of the two rates of 72.25¢ 
per cwt., now under suspension. (R. 26, 27, 34, 41, 48) 


ConAgra witness Stone confirmed that the 72.25¢ per cwt. 
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rate was published to meet lake-rail transportation of 
wheat from Duluth-Superior via Buffalo to Martins Creek. 
(Zx. 16, pp. 11-12) 

As we will demonstrate hereinafter, even limiting 
the comparison of factors to Duluth-Superior as origin 
points the respondents have committed serious and harm- 
ful error. However, even before we reach that aspect 
of the matter, it is immediately apparent that the res- 
pondents have slipped far beyond their major premise, 
i.e. Duluth and Superior as origin points. This is 
because they have extended the 72.25¢ rate to the interior 
points of Minneapolis, St. Paul and Minnesota Transfer. 
They have done this notwithstanding the fact that there 
is a rail distance of approximately 160 miles between the 
terminals at Minneapolis-St. Paul and the terminals at 
Duluth, Superior. (R. 14-15, 22, 504, 723, 976) 

The practical and realistic fact was succinctly 
stated by witness Robert H. Smith, Deputy Executive 
Director of the Seaway Port Authority of Duluth as follows: 

"Actually an alternative cost from 
Minneapolis should include the amount 
of the proportional rate from 
Minneapolis to Duluth, inasmuch as 
that rate must be paid to put grain 
in store at Minneapolis in position 


to move by water-rail. . ." (Ex. 13, 
>, 9) 


* Inclusion of Minneapolis-St. Paul in the Buffalo unit train 
rate had been suggested by the Soo Line. (R. 587) 
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By no stretch of the imagination can the respondents 
successfully contend that the origins of Minneapolis, 
St. Paul and Minnesota Transfer are physically located 
at waterside at the head of the lakes. No matter how 
much the respondents seek to gloss over this reality, 
it remains starkly true. (R. 566, 567) 

This glaring departure beyond the major premise of 
the 72.25¢ per cwt. rate cannot be rationalized by vague 
references to export rates, and rates in other adjustments. 
This case is to be decided by the record here made. This 
Commission has long rec ized that export rates are sui 
generis and, as such - without more, are not a meaningful 
standard for domestic rates. (R. 52, 1240) 

In Duluth Board of Trade v. Chicago & N.W. Ry. Co., 
314 I.C.C. 695, the Commission pointedly observed at page 
7033 

"It has long been settled that the 
circumstances and conditions which 
are controlling with respect to 
export traffic are substantially 
dissimilar from those which obtain 
with respect to domestic traffic. . 

In the light of the record made in this case the 
according of the 72.25¢ per cwt. rate to Minneapolis, St. 
Paul and Minnesota Transfer has not been justified and is 


in fundamental violation of Section 1(5) of the Interstate 


’ 
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Commerce Act. The Commission is requested so to find 


and conclude. 


Respondents' Use Of Erroneous Factors And 
Omission Of Essential Factors in Establish- 
ing The 72.25¢ Per Cwt. Rate Further Demon- 
strate That It Is Unjust And Unreasonable 


In Violation Of Section 1(5) Of The Act. 


The record in this case reveals both the elements 
which the respondents utilized and the elements which 
they disregarded in setting the level of the 72.25¢ per 
cwt. rate under suspension, applicable to Martins Creek, 
Pa. 

Note has been taken of the fact that vessel trans- 
portation of wheat from Duluth-Superior to Buffalo on 
the Great Lakes is limited to the navigation season, from 
early April to the early part of December of each year. 
As indicated in Appendix 3 to Exhibit 1 of record the 
effective date of the suspended tariff was November 1, 1973. 
Item 140 indicates that the rate of 72.25¢ per cwt. would 
apply from April 1, 1974 through September 15, 1974. The 
rate of 88¢ per cwt. for application during the non-navigation 
season would apply from December 15, 1973 througn March 31, 
1974. It is immediately apparent from the aforesaid Item 
140 that the 72.25¢ per cwt. rate, if not suspended, would 
have cpplied for the prospective navigation season of 1974 = 
which is now in the immediate offing. Both logic and practical 


business common sense would require that an intelligent and 
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informed judgment should have been made by the res- 

pondents as to the level of the realistic vessel 

charge for the transportation of wheat during the 

1974 navigation season. However, this was not only 

not done; suggestions that it be done were rejected 

by the respondents. (Ex. 18, pp. 6-7; Ex. 23, pp. 8- 

9; Ex. 26, p. 3; R. 567-568, 586, 600) These protestants 

submit that the respondents committed serious error in 

"looking backwards" instead of "looking forward" in 

setting the 72.25¢ per cwt. rate. This, in turn, necessarily 

resulted in an understatement of the suspended rate for 

application during the navigation season. (R. 26, 47, 496, 497) 
The attached Zxhibit 5 to ConAgra witness Stone's 

Exhibit 16 treats of "Lake Freight Rates on Wheat to Lake 

Erie Ports". It shows a generally upward trend from 1l¢ 

per bushel in early 1966 to 17¢ per bushel in late 1971, 

with a steady upward trend throughout. As witness Scoggin 

pointed out he regarded the 45% increase over six years as 

substantial - and realistically so. (Ex. 18, p. 7) In addition to 

relying on the probative evidence in this record, the Commission 

in issuing its Report herein is enti-led to take official notice 

of the continuing inflationary trends in the economy, which 

have been so severe as to warrant enactment by the Congress of 

the Economic Stabilization Act of 1970 (as amended), Public Law 

91-379, 84 Stat. 799, as amended. (R, 25, 48, 512, 573, 590, 963- 


964, 1035). 


At pages 8-9 of his Exhibit 23 witness Hackbart 
presents an extremely conservative analysis wherein he 


reflects for the 1974 navigation season the prospective 


results which would occur if the trends reflected by 


ConAgra witness Stone in attached Exhibit 5 to his Exhibit 
16 continued to apply. Utilizing that admittedly con- 
servative analytic tool witness Hackbart concluded as 


follows: 


", . - I agree with Mr. Scoggin that 
there is a very high degree of pro- 
bability that the vessel charges for 

the next season of navigation commenc- 
ing in April, 1974 will increase. I 
base this on the general inflationary 
trends in the economy, including in- 
creased labor costs and increased 

fuel costs, etc. as well as the 

historic increases as cited in witness 
Stone's Exhibit 5. Witness Scoggin 

page 7 shows an increase of 45% over 

6 years, or an average of 7-1/2% per 
year. The lake carrier wheat rates, 
according to witness Stone averaged 
25.83¢ per cwt. in 1973 (25.00 + 26.67 + 
2). In my opinion such vessel rates can 
reasonably be expected to average at 
least 27.77¢ per cwt. in the 1974 vessel 
season, employing the 7-1/2% annual 
increment (25.83 + 1.937). This example 
indicates that the 1974 Duluth to Martins 
Creek rate during the navigation season 
has been understated by a minimum of 
1.94¢ per cwt. or approximately 2¢ per 
cwt.."” (Ex. 23,. Dp. -9) 
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Soo Line witness Smith conceded that the res- 
pondents had used a vessel charge for the transport- 
ing of wheat from Duluth-Superior to Buffalo of 16¢ 
per bushel or 26.67¢ per cwt. (Ex. 1, p. 12) ConAgra 


witness Stone used an even lower basis in his comparisons, 


al 


Spy, 
te 


i.e. 25.00¢ to 26.67¢ per cwt. for the vessel charge to 
move wheat via laker to Buffalo. (Ex. 16, pp. 12-13) 

That these calculations were unrealistically low was 
conclusively demonstrated in the record by witness George 
D. Goble, testifying out of 34 years of experience in the 
grain business, including extensive experience in arranging 
for the transportation and delivery of wheat from the head 
of the lakes to Buffalo. Mr. Goble's experience includes 
chartering the vessels when the grain moves via lake. 

(Ex. 26, pp. 1-2, R- 830) Calling upon that broad and deep 


experience, witness Goble testified as follows: 


"Witness Stone at page 1] of his State- 
ment refers to lake freight charges 
from Duluth to Buffalo up to 16¢ per 
bushel or 26.67¢ per cwt. for the 1973 
navigation season. If permitted, the 
suspended railroad rate of 72.25¢ per 
cwt. on wheat to Martins Creek would 
apply during the 1974 lake navigation 
season. In my considered opinion the 
lake vessel charges as such on wheat 
for the 1974 navigation season will 
increase to at least 17.5¢ to 18.0¢ per 
bushel or to 29¢ to 30¢ per cwt. It 
would net be surprising if these vessel 
charges rose even higher in the 1974 
navigation season.” (ex. 26, gp. 3)" 
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* At the end of the 1973 lake vessel season one wheat shipper 
paid a vessel charge of 33 1/3¢ per cwt. (R. 586) 
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It is clear that with respect to the vessel charge 
factor alone utilized by the respondents, they have 
understated, by their own methodology the factor of 
vessel charge by at least 6¢ per cwt. (33.33¢ - 26.67¢) 

This error is to be evaluated in the light of the 
admission on cross-examination by ConAgra witness Stone, 
testifying as to selection of routes and rates. Mr. Stone 


testified as follows: 


"Q. And is as much as a cent a hundred- 

weight important or do you have to get 

up to very large numbers? 

"A. A cent a hundredweight is important. 
2. Two cents is even more important? 


Me "A. Absolutely. ° * e s (R. 1122) 
(See also R. 661) 


The record is clear that the respondents seriously 
erred in combinina the elements to make up the level of 
the 72.25¢ per cwt. rate during the navigation season due 


+o your understatement of the cross-lake vessel charges on 


wheat from Duluth-Superior to Buffalo by at least 6¢ per cwt. 


The Commission is requested so to find and conclude. 


Respondents' attempt to rationalize the 
foregoing error as to vessel charges was 
both extraneous and invalid. 


Probably sensing the grave omission and error committed 


ai. 


with respect to their factor for the vessel transportation 
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charge the respondents somewhat tortuously sought to 
take refuge in reference to a transit rate. This was 
clearly an after-thought. It was mentioned by neither 
Soo Line witness Smith nor ConAgra witness Stone (or 

any other respondent witness) in their opening evidence 
purporting to justify the suspended rates. (Ex. 1, pp. 
12-13; Ex. 16, pp. 12-14) It is also elementary that 
the balance of a transit rate is only avaiable provided 


the shipper meets the often numerous and complex require- 


ments of a transit tariff. (rR. 563, 689, 849, 857, 1233, 1241, 


1242, 1245) Otherwise, the shipper faces the spectre of the 


Elkins Act, 49 U.S.C. §41(1), et seq. See Transit on Cottonseed 


at Quanah, Tex., 239 7.¢.C. 183 at 186. (R. 839, 1239) 


Existence of the Buffalo unit train rate 
does not remotely justify or legalize 
the suspended unit train rate to Martins 
Creek. 


In reading the offerings of the respondents, one per- 
ceives an effort on their part to suggest that the existence 
of the Buffalo unit train rate justifies the 72.25¢ per cwt. 
unit train rate to Martins Creek. This is simply not the 
case. The record reveals that the basic purpose of the 
Buffalo unit train rate had nothing to do with the trans- 


portation factors applicable during the navigation season 


on the Great Lakes from early April to early December 
of each year. Witness Scoggin stated the matter 


succinctly as follows: 


- « - The Buffalo unit train rate 

was not designed to compete with 
vessel transportation across the 

lakes during the navigation season 
which usually extends from April 

to mid December. Rather, it was 
designed to provide an alternative 

to the practice of storing the grain 
in vessels in the wintertime. Winter 
storage involves various cost elements 
in addition to cross lake navigation 
costs and the cost of using the vessel 
for storage after the cross lake 
journey has beer completed. It also 
includes factors such as interest, 
insurance, and fluctuations in wheat 
prices following the close of the 
season of navigation. All these 
elements were taken into consideration 
in constructing the level of the Buffalo 
unit train rate." (Ex. 18, pp. 3-4) 
(See also R. 558-559, 567, 568, 585, 617) 


The Buffalo unit train rate has been subject to 


review and evolutionary change. For example, originally 


the Buffalo unit train rate permitted the use of either 
hopper or boxcars. However, effective December 27, 1971, 
the Soo Line published a new rate restricted to large 
covered hopper cars. There have also been changes in the 
demurrage charges and rules; there was a change in the 
minimum weight from 4,950 tons to 5,000 tons. At the 
same time the Soo Line and participating carriers allowed 


the old basis of rates to remain in effect. The new and 
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changed rate is at the level of 43¢ per cwt. The other 
and higher rate, which became effective January 1, 1978, 
is at the level of 48¢ per cwt. (Ex. 18, pp. 4-5 and App. 
Cy; BR. 555, 556, S71, SOO, 647, 938) 

None of the flour millers at Buffalo presently have a 
unit train rate which is competitive with the vessel movement 
of wheat to Buffalo during the navigation season. However, 
ConAgra, while purporting to obtain only what the Buffalo 
millers have, is actually here seeking to obtain something 
very different, i.e. a reduced rate purporting to compete 
with the vessel movement of grain across the Great Lakes 
during the open navigation season. (Ex. 18, pp. 8-9) 

Comment is in order with respect to the contention of 
ConAgra witness Stone at page 16 of his Exhibit 16. There 
he refers to the September 15th expiration date applicable 
to the Buffalo unit train rate and which would apply to the 
suspended tariff provisions. Therein witness Stone had in- 
dicated that the Buffalo unit train rate ".. . is also 
based on precisely the same ‘water factor' as is the proposed 
(suspended) rate." This is not realistic. With respect to 
the Buffalo unit train rate the new rate published on September 
15 or shortly thereafter governs only charges by rail to be 


compared with winter storage in lake vessels for the coming 


season of closed navigation. By way of contrast, as we have 
noted above as of September 15 the suspended rate of 72.25¢ 

per cwt. is prospective as to alternative rail movements to 

take place in the next season when navigation opens. (Ex. 18, 
pp. 6-7) As was pointed out by witness Scoggin, the appropriate 
time for setting any prospective open navigation season unit 
train rate would be the end of February just prior to the 
prospective new navigation season, and not the previous September 
.5th. (Ex. 18, p. 7; R. 590) In consequence, the September 
15th expiration date in the suspended tariff is in fundamental 
violation of Section 1(6) of the Interstate Commerce Act as 

an unjust and unreasonable regulation and practice affecting 


the 72.25¢ per cwt. rate published for application during the 


Great Lakes navigation season. The Commission is requested so 


to find and conclude. 


BEARING IN MIND THE DEMONSTRATED UNLAWFUL 
DISSIPATION OF ERIE LACKAWANNA REVENUES 
INHERENT IN THE SUSPENDED “TARIFF PRO- 
VISIONS, THE RECORD FURTHER DEMONSTRATES 
THAT, IN DISREGARDING TRUCK DELIVERY 
EXPENSES OF FLOUR IN THE EASTERN MARKET, 
THE SUSPENDED TARIFF PROVISIONS WOULD 
UNLAWFULLY CONFER AN UNWARRANTED COM~ 
PETITIVE BENEFIT UPON CONAGRA AT MARTINS 
CREEK, PA. 


This Commission rightly takes pride in the fact that it 


endeavors, in its deliberations and in its decisional process, 
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to be governed by the substance ratier than the form. One of 


the dominant realities contained in the record in this case is 
the fact that an ever growing number of bakeries in the Eastern 
market either insist upon or prefer receiving their bakery 
flour by truck. This is necessarily true with respect to the 
large and increasing number of bakeries which are not on rail 
sidings. This is also true of a number of bakeries which are 
on rail sidings, but prefer the f-exibility of truck delivery. 
(Ex. 25, pp. 5-6 and App. B; Ex. 18, =>. 10-1i: Ex. 19, pp- 
5-7; Ex. 20, pp. 5-6; Ex. 21, pp. 7-11; R. 922-923, 925, 934, 
937; R. 507, 509, 512, 542, 626, 627, 628, 629, 631, 640, 641, 


643, 644, 662, 663, 664, 665, 669, 685, 686, 709, 730-731, 733, 


734, 743-744, 945, 946, 948, 950, 958, 1125, 1126) 


This brings us to a grossly erroneous purported comparison 
contained in attached Exhibit 4 to Statement Exhibit 16 of 
ConAgra witness Stone. This purports to shew a competitive 
relationship with respect to wheat flour delivered to four 
key destinations in the Eastern market: Philadelphia, Pa.; 
Brooklyn, N.Y¥.; Hackensack, N.J. and Jamaica, N.Y. The com- 
parison purports to be with respect to wheat flour shipped 
to these destinations (a) via private truck when from Martins 
Creek, Pa. and (b) via single car rail rates when from Buffalo, 


N.Y. An analysis of attached Exhibit 4 to Stone Exhibit 16 


indicates that not a single penny has been included to reflect 


the cost of trucking flour from rail-head to bakery, where 
truck delivery is either required or preferred by the baker! 


Such an omission is so egregious as to verge on the preposter- 
ous. The result is, for that one reason alone, a serious 


understatement of the cost involved in moving the wheat flour 


from Buffalo to such destinations where final delivery is by 


Buffalo would range from 100 to 200 miles. (R. 595, 623-627, 
920, 921, 922, 923) 

Witness Deatrick is Vice President - Marketing - Industrial 
Foods Division of International Multifoods Corporation. Since 
1946 he has spent his entire business career in the field of 
flour sales. Since February of 1970 he has had responsibility 
for supervision over I.M.F. sales of flour throughout the United 
States, with the exception of family flour. (The latter re- 
presents flour sold in small packages, e.g. 5 lbs. or 10 lbs.) 
He actively supervises the bakery flour marketing efforts of 
I.M.F.'s Buffalo mill, including sales to the important Eastern 
market here involved. (Ex. 25, pp. 1-3) In Appendix B to 
his Exhibit 25 witness Deatrick has set forth representative 
bakery locations in the Eastern market, naming companies, 
whether they take bulk or sacked flour, and whether the plants 
are on-track or off-track* The examples are set forth in three 


and one half pages of Appendix B. (R. 933-935, 937, 948, 958) 


Speaking of the latter witness Deatrick testified as follows: 


® age oh aedcrania Stone has no comparable study available. 
R. 
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bulk truck delivery from a local rail siding. 


" .. . Attention is called to the number 
of these bakeries which are off track and 
must receive their flour whether sacked 

or bulk by truck. In this category of 
customers, a compa-v such as Multifoods 
has the problem of wing the flour from 
the rail head to the <ustomer by truck. 
That is obviously an i:dditional expense 
which is significant. In addition, there. 
are some bakeries who have rail sidings 
who prefer truck delivery of flour. Truck 
delivery of bulk flour is a much simpler 
operation than rail delivery of bulk flour, 
resulting in economies of time and labor 
to the usual bakery receiver of flour.” 
(Ex. Ph P- 5) 


Witness Kucharo, General Traffic Manager (now Vice 
President - Transportation) of Ross Industries, Inc. testified 
that the states of Pennsylvania, New York and New ‘ersey 
traditionally account for substantial portions of the distri- 
bution of his company's bakery flour. (Ex. 21, pp. 1-2) 
relies on long-haul rail service from its midwestern mills in 
serving eastern accounts. (Ex. 21, p. 2) To service eastern 


accounts it is necessary in many instances for Ross to provide 


above quoted testimony of witness Deatrick, witness Kucharo 


testified unequivocal terms as follows: 


" . . . Our experience has been and 
continues to be that eastern bakeries 
prefer if not require the flexibility 
of truck delivery. Many bakeries, 
whether or not located on rail sidings, 
tend to seek to avoid extensive inven- 
tories of bulk flour, and look wherever 
possible for inbound truck delivery of 
bulk flour. 


Confirming the 
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"This strong tendency to rely on truck 

delivery enhances the competitive 

advantage of mills such as ConAgra's 

Martins Creek facility which serves 

the east through its private truck 

operations. In many cases, we must 

compete by use of local commercial 

trucking companies to provide deliveries 

from local rail sidings where our bulk 

rail shipments terminate." (Ex. 21, 

p>. 3) 
The same economic fact of life was confirmed by the testimony 
of witness E. E. Kohlwes, Vice President, Standard Milling 
Company, by witness J. R. Scoggin, Vice President-Traffic 
of Peavey Company, and by Mr. J. Robert Woolery, Assistant 
Vice Presidet, ADM Milling Company. (Ex. 19, pp. 5-7; Ex. 
20, pp. 5, 7) (See also R. 596, 599, 649, 669, 677, 741, 743, 


744, 916, 925) 
Notwithstanding these facts, the Soo Line admitted on 


the record it did not even concern itself with the ultimate 
competitive impact of the suspended rates in terms of the 
delivery of flour in the Eastern market. (Ex. 1, pp. 12-13, 
R. 35, 40) 

° The contrast is remarkable between the detailed attention 
given Ly ConAgra to its own private trucking costs from Martins 
Creek to Eastern bakery points and the total absence of even 
a reference to the trucking costs from rail-head to bakery 
points which must be borne by the protestant flour milling 
companies. As noted, such omission is glaringly apparent (by 


its absence) in attached Exhibit 4 to ConAgra witness Stone's 


Exhibit 16. This is a serious and fundamental error. (R. 596) 
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Bearing in mind the importance attached by ConAgra witness 
Stone to a difference of as much as l¢ per cwt. or 2¢ per cwt., 
quoted earlier in this Brief, the record reveals the experience 
of the protesting flour milling companies in incurring ex- 
pense to effect truck delivery of flour from rail-head to customers 
in the Sastern market. It is to be borne in minc that all 
of these milling companies (including ConAgra) are engaged in 
intensive competition each with all the others. Thus, tt 
is quite expectable that the experience of each of these 
companies with respect to the incurrence of truck delivery 
cos%s on riour to Eastern bakeries would reflect particular - 
ranges and variations. The record reveals both that such is 
the case and that the truck delivery expense incurred by the 
protestant flour millers is a substantial item which simply 
cannot be ignored - as was attempted by witness Stone in 
attached Exhibit 4 to his Exhibit 16. 

Even without the suspended rates, the Buffalo millers 


have lost accounts to ConAgra in this eastern market. (R. 509, 


= 


$11, 847, 850, 851, 852, 853, 854, 924, 946, 947, 951, 952, 
956, 958) 
Table No. 7 below reflects the variations in experience 


of the protesting flour milling companies. 


: 


Table No. 7 


Cost Factor Of Truck Delivery Of Bakery Flour 
From Rail~Head To Bakeries In Eastern Market 
Here Involved. (Figures Expressed in Cents 


er cwt.) 
iti ee a 


Company Record Source Truck Delivery Cost 
Factor (Per cwt.) 


Peavey Company Ex. 18, App. D 12¢ to 26.5¢ 


Standard Milling Company Ex. 19, p. 6, R. 
644-645 12¢ to 50¢ 


ADM Milling Company Ex. 20, p. 4; R. 
687 25¢ 


Ross Industries, Inc. Bee 23, Bs 3) 8. 
400, 730, 3731, 732 to 30¢ 


International Multi- 
foods Corporation mes 25, DB. 6 RR. 
926, 943, 958 40¢ to 38.5¢ 
Range Indicated Nos. 1-5, above to 50¢ 


Median or Mid-Point 
Cost Factor Nos. 1-6, above 30¢ 


In the light of the evidence previously cited and the 
cost of truck delivery of bakery flour in the eastern markot, 
moved from rail-head, the disregard of this element in the 
attached Exhibit 4 to Stone is an omission of monumental 
Proportions. Again, we note the concession by witness Stone, 
quoted earlier herein that one or two cents per cwt. is of 
tremendous importance in determining via which route a move ~ 


ment wili be made. (R. 644, 1122) 


Witness James R. Scoggin is Vice President-Traffic 
of Peavey Company. He has been actively engaged in the 
field of traffic and transportation for 25 years. (Ex. 
18, pp. 1-2) In his evidence in this record Mr. Scoggin 
has, among other things, directed his attention ts the 
aforesaid Exhibit 4 attached to Stone Exhibit 16. Witness 
Scoggin has zeroed in on the omissions of witness Stone 
both with respect to the cost elements involved with 
respect to the movement of wheat from Duluth-Superior to 
Buffalo and with respect to effecting the final delivery 
of bakery flour from Buffalo, from rail-head to bakery 
plant via truck delivery. (Ex. 18, pp. 10-12 and App. D) 
In Appendix D witness Scoggin has presented the essential 
elements to the four destinations Selected by witness Stone - 
Philadelphia, Pa., Brooklyn and Jamaica, N.Y. and Hackensack, 
N.J. Because of the importance of the evidence, Appendix D 


to Exhibit 18, as introduced in the record, is included in 


this Brief as Attachment No. 1. The latter, of course, is 
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a presentation with respect to Peavey Company. However, it 

is clearly probative in demonstrating the serious fallacies 

embodied in attached Exhibit 4 to Stone Exhibit 16. (R. 592, 600) 
It is worth reiterating here the understatement by the 

respondents and ConAgra with respect to vessel charges for 

the movement of wheat cross-lake from Duluth-Superior to 


Buffalo. We noted that Soo Line witness Smith had utilized 
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a figure cf 26.67¢ per cwt.; ConAgra witness Stone had 
utilized a figure of 25.00¢ to 26.67¢ per cwt. (Ex. l, 
p. 12; Ex. 16, pp. 12-13) In the course of cross- 
examination at transcript page 585 witness Scoggin had 
indicated that at the end of the 1973 vessel season 
Peavey had incurred a vessel transportation charge of 
20¢ a bushel or 33-1/3¢ per cwt. (R. 585-586) 

When one compares the figures presented by witness 
Stone in the final column of his Exhibit 4 attached to 
Exhibit 16 with the figures presented by witness Scoggin 
in his Appendix D [Attachment 1 hereto] the understatements 


by witness Stone are as follows: 


Destination Understatement By Witness Stone 
(Cents per Cwt.) 


Philadelphia, Pa. 40.59¢ per cwt. 
Brooklyn, N.Y. — 22.09¢ per cwt. 
Hackensack, N.J. 28.09¢ per cwt. 
Jamaica, N.Y. 22.09¢ per cwt. 


We wou1d emphasize that this is conservative in reflecting 
1973 costs. Earlier, in this Brief, we noted that the disparity 
and disadvantage to the protestant flour milling companies 


would be even greater because of the inevitable, higher 


cross-lake vessel transportaticn charges applicable to the 


prospective 1974 vessel season. 

We have seen the unlawful and unjustified dissipation 
of revenues with respect to the Erie arising out of the 
suspended tariff provisions. This unlawfulness is compounded 
when due note is taken of the substantial competitive handi- 
cap which would be imposed upon the protesting flour millers, 
should the tariff provisions be permitted, in terms of the 
necessity of truck delivery from rail-head to bakery plants 
in the many instances where the bakeries are not on rail 
siding and in the important number of instances where the 
baker prefers or requires truck delivery, even when located 
on rail siding. (Ex. 25, pp. 5-6 and App. B; Ex. 18, pp. 
10~11;} Ex. 19, pp. 5-7; Ex. 20, pp. 5-6; Ex. 21, pp. 7-11; 
R. 922-923; 925, 934, 937; R. 662, 663, 664, 665, 669, 685, 
686, 709, 730-731, 733, 743-744). This is but a further 
demonstration that the suspended tariff provisions violate 
Section 1(5) of the Interstate Commerce Commission aiid the 
proscription in the National Transportation Policy with 
respect to the establishment and maintenance of reasonable 


charges foi transportation services. The Commission is 


requested so to find and conclude. 
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serious*y Adverse And Unlawful Impact Of The 
Suspended Tari Provisions Upon The Western 
Flour Miller Protestants 

We have adverted to the failure of the respondents 
and their supporting intervenor, ConAgra, to take into 
account, inter alia, the very substantial impact of the 
suspended tariff provisions in terms of the competitive 
reality of truck delivery of flour in the eastern market, 
both to bakeries which are not on railroad siding and on 
bakeries which require or prefer truck delivery of flour, 
notwithstanding the fact that they are on rail siding. 

The discredited Exhibit 4 attached to Stone Exhibit 16 also 
committed another grave error of omission. Witness Stone 
did not see fit to mention the magnitude of the impact of 
the suspended rates on shippers such as ADM Milling Co. 

and Ross Industries, Inc., in the efforts of the latter to 
distribute their bakery flour to the important eastern 
market here involved. (R. 624, 659, 660, 702) 

At pages 2 to 5 of his Exhibit 20, witness Woolery 
has demonstrated the cost advantage of 24¢ per cwt. already 
enjoyed by ConAgra vis-a-vis ADM - in reaching bakery 
accounts in the east which require or prefer truck delivery. 
Mr. Woolery then compared the effect of the application of 


the suspended 72:25¢ per cwt. rate in terms of ADM seeking 


u 


to market flour in the east at the important destination 


of Philadelphia, Pa. from ADM's Minneapolis, Minn. mill. 


The results are set forth in Table No. 8 below. 


TABLE NO. 8 
Comparison Of Transportation Costs On Bulk Flour 
Delivered Under Protested 72.25¢ Rate To Phila- 


del hia, Pennsylvania, From Martins Creek Versus 
Minneapolis, Minnesota Mill. 


Martins Creek Minneapolis/St. Paul 


72.25¢ per cwt. (1) * 118¢ per cwt. (4) 
2.00¢ per cwt. (2) 25¢ per cwt. (5) 


29.00¢ per cwt. (3) 
103.25¢ per cwt. 


(1) 
(2) 
(3) 
(4) 


(5) 


143¢ per cwt. 


Protested rate on wheat from Minneapolis/St. Paul to Martins 
Creek "B" plant. 

ConAgra private truck cost on wheat from Martins 

Creek "B" plan: to Martins Creek "A" plant. 

ConAgra stated private truck cost from Martins 

Creek to Philadelphia (Stone Statement, Dx. 3A). 

Rail rate on flour from ADM's Minneapolis mill to 
Philadelphia. (WTL 332-H, ICC A-4864, C/Ti 245 I, ICC 
C 341 

Bulk truck transfer and delivery cost for local flour 
delivery within Philadelphia. 


Source: Ex. 20, p. 6. 


Thus, if the suspended 72.25¢ rate were permitted to 


become effective ADM would be faced with a competitive 


disadvantage, as indicated in Table No.8, of 39.75¢ 


per cwt. at Philadelphia. 
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As did witness Woolery, witness Kucharo earnestly 
objected to the unwarranted granting of the 72.25¢ rate, 
purportedly to meet lake-rail competition, to Minneapolis- 

St. Paul, located approximately 160 miles away from Duluth- 
Superior. (Ex. 20, p. 6; Ex. 21, pp. 4-6; R. 14-15) Witness 
Kucharo further pointed out that the suspended 72.25¢ per 

cwt. rate applicable from Minneapolis/St. Paul would give 
ConAgra an unwarranted advantage in their procurement of hard 
winter wheat, for standard bakery blends. He pointed out that 
hard winter wheat traditionally is blended with spring wheat 
in the milling process. Application of the 72.25¢ rate from 
Minneapolis/St. Paul would permit ConAgra to obtain Omaha hard 
winter wheat at a lower transportation cost than it must pay 


today over Omaha. Pertinent figures are set forth in Table 


No. 9 below. 
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TABLE NO. 9 


Comparison Of Present All Rail Rate 
From Omaha To Martins Creek Versus 
Combination Available Using Protested 

72.252 Rate. 


Present Combn./Protested 


44¢ (1) 36¢ (3) 
8i¢ (2) 72.25¢ (4) 


125¢ 108.25¢ 


(1) Present proportional rate Omaha to Chicago (WTL 332-H, 
ICC A 4864). 

(2) Present proportional rate Chicago to Martins Creek. 
(TL-CTR C/TN 245-I ICC C 372) 

(3) Present proportional rate Omaha to Minneapolis. (WTL 332-H, 
Icc A 4864) 

(4) Protested rate Minneapolis to Martins Creek. 


Source: Ex. 21, p. 6 
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Table No. 9 indicates that if the suspended rate of 

72.25¢ per cwt. were permitted to become effective 

this would permit ConAgra to obtain hard winter wheat 

from Omaha at a reduction in transportation costs of 
approximately 17¢ per cwt., thereby further increasing 
ConAgra's advantage in serving eastern accounts with 
bakery flour. (Ex. 21, p. 7) This important option 

which would be available to ConAgra cannot be disregarded. 
Whether or not for the moment ConAgra utilizes Omaha in 
the manner contemplated in Table No. 9 above, that important 
option would continve to be available to ConAgra to the 
disadvantage of Ross and other western flour millers seek- 
ing to market bakery flour in the eastern market here in- 
volved. (RK. 1103, 1104, 1105) 

A basic aspect of the views of the protesting western 
millers was well stated by ADM witness Woolery as follows: 
". . » There is no justification, in my 
opinion, for bestowing such a transportation 
cost advantage on ConAgra from Minneapolis/ 

St. Paul, particularly where there is the 
absence of any water competition in the 
movement of wheat from Minneapolis/St. Paul 
to Martins Creek." [Ex. 20, p. 7] 


Further adverting to Table No. 8 above witness Woolery 


further stated: 


"Our mills located at Red Wing, Minnesota 
and Des Moines, Iowa will suffer a 
similar, substantial disadvantage in seek- 
ing to compete with ConAgra at Martins 
Creek. These mills purchase wheat on the 
Minneapolis market. These mills ship 
wheat flour to bakery accounts in the 
east under the same rate structure as our 
Minneapolis mill. The competitive handi- 
caps to which we will be placed under the 
protested rates were illustrated above by 
reference to Philadelphia. Essentially 
the same situation would prevaii at other 
destinations in the east." (Ex. 20, p. 7) 


The evidence with respect to the serious competitive 
* 
disadvantage to the western flour mills further demonstrates 
that the suspended tariff provisions violate Section 1(5) 


of the Act and are in conflict with the National Transportation 


Policy. The Commission is requested so to find and conclude. 


THE SUSPENDED TARIFF PROVISIONS, AND THEIR 
PROPOSED APPLICATION, WOULD BE SERIOUSLY 
VIOLATIVE OF SECTION 3(1) OF THE INTER- 
STATE COMMERCE ACT PROHIBITING UNDUE OR 
UNREASONABLE PREFERENCE OR PREJUDICE. 

We have earlier noted the very proper concern of this Com- 
mission, in administering the Interstate Commerce Act, that the 
agency exercise its regulatory powers to treat with the substance 
rather than the form of matters before it. Applying that 
standard, the record made before Administrative Law Judge White 


reveals unlawful favoritism on the part of the respondents to 


the advantage of ConAgra at Martins Creek and to the disadvantage 


* 

The record reveals that, even without the instant suspended 
rates, ConAgra has been taking bakery accounts away from 
protestants. (R. 662, 663, 664, 666, 707, 708, 709, 710, 728, 
729, 735, 743, 744) 


of the protesting flour millers. 
One of the paramount facts confronting both the railroads 
and the shipping public, as well as the Commission, is the 


acute shortage of hopper cars (and other equipment) throughout 


the nation.” See Investigation of Adequacy of Railroad Freight 
Car Ownership, Car Utilization, Distribution, Rules and Practices, 


335 I.C.C. 264; 335 I.C.C. 874; 343 I.C.C. 360; 341 I.c.c. 64. 
With notable frequency this Commission, pursuant to its powers 
under Section 1(15) of the Interstate Commerce Act,is issuing 
Car Service Orders, the objective of which is to promote the 
fair, equitable and efficient distribution of hopper. cars, 


boxcars, and other types of railroad equipment. (R. 59, 528, 1029, 
Sask,» ESXS, 2216) 


This brings us to one of the astonishing facts brought to 
light in this record. In conjunction with the suspended tariff 
provisions publishing the unit train rate to Martins Creek, Pa., 
the Soo Line has admitted it has made a commitment to ConAgra 
that the necessary hopper cars will be made available to 
ConAgra. On cross examination Soo Line witness Smith testified 


as follows: 


"o Now, the Soo Line has committed 
itself, as I understand it, to provide 
the equipment for this movement to 
Martins Creek; is that correct? 


A That is correct. 
Q That is not provided in the tariff, 


is it? 


een 


* This has been exacerbated by the "Russian wheat deal", 
which “caught everybody by surprise." (R. 1245) 


A No, sir. 


Q Have you made that commitment in 
writing to ConAgra? 


A Not to my knowledge, there's been 
no commitment in writing. There has 
been an oral understanding as between 
the Erie, ConAgra, and Soo.” (R. 56-57) 


No such "commitment" is available to the shippers inclined 
to use the Soo Line in the Buffalo unit train rate. Indeed, 
such shippers must persuade other railroads, in large measure, 
to provide the necessary cars for movement under the Buffalo 
unit train rate. (R. 58, 638, 648, 652, 833, 834, 858, 859, 
1042, 1229) In the past the Soo has been either unable or 
unwilling to provide cars needed in connection with the uni 
train movement to Buffalo. (R. 57, 60, 556, 557, 828, 829, 831, 
845, 853) It is to be remembered that 50 cars, in three 
consecutive movements, will be necessary in the unit train 
under the suspended tariff. (Ex. 15, p. 3; R. 59, 61, 69, 70, 


100, 1016, 1218, 1229) 
The magnitude of the Soo Line commitment to ConAgra is 


indicated when it is recognized that under I.C.C. Car Service 
Order 1120 the Soo Line can only use 277 jumbo hoppers in unit 
train service. (Ex. 15, p. 2; R 469, 1044) The grim fact is 
that shippers seeking to utilize the Buffa’*o unit train rate 
during the non-navigation season are experiencing difficulties 
in obtaining the necessary cars - includi:a difficulties with 
the Soo Line. (Ex. 18, p. 12; R. 550, 556-557, 568, 569, 605, 


606) Indeed, in explaining the failure to provide cars to one 


*pue to lack of cars for movement under the Buffalo unit train 
rate of 43¢ per cwt., shippers have been forced to ship wheat 
to Buffalo at the single car rate at a much higher basis. (R. 
560, 570, 571, 618, 637-638, 651, 652) 
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shipper who sought to use the Buffalo unit train rate, the Soo 
Line explained that the carrier had a prior commitment to 
ConAgra. (R. 606) We would emphasize that this problem is 
not limited to a particular shipper. (R- 73, 606, 637, 638, 
828-829, 831, 833, 834, 844, 853, 858-859) 

The foregoing situation is a classic example of a vio-~ 
lation of Section 3({1) by virtue of undue and unreasonable 
preference of ConAgra and undue and unreasonable prejudice 
against the protesting shippers seeking to move wheat to 
Buffalo under the Buffalo unit train rate. 

We hasten to point out that this is not the full extent 
of the undue and unreasonable preference and prejudice, vio- 
lative of Section 3(1) embodied in the suspended tariff pro- 
vision. Apparently to cnsure total satisfaction to ConAgra, 
the respondents have included in the tariff provisions the 
right on the part of ConAgra to receive payment by way of 
mileage allowances in the event that ConAgra provides any of 
the cars utilized in the unit train movement to Martins Creek 
under the suspended tariff. This is by virtue of Item 110 
which makes the tariff subject to Agent B. B. Maurer's mileage 
tariff 7-C, I.C.C. H-54. No such privilege is extended by 
the Soo Line to shippers under the Buffalo unit train rate. (R. 56, 
575, 576, 598) The record reveals that ConAgra has 150 private 
cars, which would be eligible for receipt of mileage allowances. 
(R. 56, 515, 598, 1129, 1130)* Thus, the respondents have placed 
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* The current mileage allowance on covered hopper cars is 
ls¢ per loaded miles. (R. 56) 
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ConAgra in a doubly happy position: The Soo has made a commit- 

ment that all the cars necessary for ConAgra will be made available. 
Should any circumstances to the contrary develop, by Car 

Service Order or otherwise, the Soo has included provision 

for payment of mileage allowance for the use of private cars 
furnished by ConAgra. Neither such benefit is provided by 

the Soo to the flour millers shipping wheat under the unit 

train rate to Buffalo. In addition, a more liberal free 

time privilege is accorded at Martins Creek than at Buffalo. 


(R. 65) 


In consequence, we have here a blatant violation of 
Section 3(1) of the Interstate Commerce Act another sub- 
stantial and compelling reason why the suspended tariff 
provisions should be ordered cancelled. 


In Interstate Cotton Oil Refg. Co. v. A., T. & &. F. 


Ry. Co., 95 1.C.C. 171 the Commission at page 176 pointedly 


observed: 
“ | | . It need hardly be said, however, 
that unlawful preference and prejudice 
may arise from difference in service as 


well as from difference in measure of 
sates . «5 


The instant tariff provisions are seriously violative of 


Section 3(1) of the Act. The Commission is requested so 


to find and conclude. 
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91. 
IN ADDITION TO THE OTHER ELEMENTS OF 
UNLAWFULNESS IN THE SUSPENDED TARIFF 
PROVISIONS, THEY ARE ALSO UNLAWFUL IN 
VIOLATION OF THE NATIG4AL TRANSPORTATION 
POLICY AND SECTION 1(5) BECAUSE OF THEIR 
SERIOUSLY ADVERSE IMPACT UPON THE PENN 
CENTRAL TRANSPORTATION SYSTEM. 

The Penn Central is a protestant against the suspended 
tariff provisions. Undoubtedly the Penn Central will exercise 
its right to submit a Brief to the Commission. Accordingly, 
these protesting flour millers will not protract their Brief 
by detailed discussion of the impact, demonstrated in the 
record, of the suspended tariff provisions to the serious 


detriment of the Penn Central (and indeed of other Eastern 
lines). [See testimony of witness Olson - Verified Statement 
Ex. 27, Oral Testimony R. 977, et seg-] While ConAgra witness 
Stone discussed the possibility of moving wheat via Penn Central 
from Buffalo to Martins Creek with Penn Central executives 
Wallace and Olson, Mr. Stone admitted he never discussed any- 
thing about car supply with these gentlemen. (R. 540, 991, 992, 


993, 994) 


The record is clear beyond question that the flour millers 
at Buffalo depend upon the Penn Central, in substantial measure, 
for the movement of their flour from Buffalo to the Eastern 
market. The record alse reveals that the western flour mill 
protestants likewise depend to a substantial degree upon the 
Penn Central in distributing their flour in the east. We are, 
of course, here referring to bakery flour - the kind which 
ConAgra is milling at Martins Creek and distributing in the 


Eastern market. (Ex. 18, p. 2; Ex. 19, p. 5; Ex. 20, p. 83 


Ex. 21, p. 4; R. 704-706, 722, 727-728, 739, 740, 745, 746) 


. 


Witness £. E. Kohlwes, Vice President of Standard Milling 
Company, took particular note of the importance of the Penn 
Central as well as the Erie Lackawanna in serving his company 
at Buffalo. He testified as follows: 


" . . . As to rail service from Buffalo, 
as I have noted the Erie Lackawanna 
serves our Buffalo elevator and the 
Penn Central serves our Buffalo mill. 
While the Buffalo Terminal District is 
presumably like other large terminal 
districts, such as Duluth-Superior, 
Chicago, Minneapolis-St. Paul, and 
Kansas City, in my opinion these two 
railroads are providing reasonable and 
adequate rail service at Buffalo. 
Standard 1: of course, dependent upon 
the Penn Central in Standard's efforts 
to market flour from its Buffalo mill." 
EX. 1 Pe Emphésis added 
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The amount of bakery flour which will move by rail 
from ConAgra's Martins Creek mill will be negligible. 

It will move by private truck. (R. 486, 492, 529, 738, 
1022; Ex. 16 - attached exhibits 3-A, et seq.) 

The instant proposal is directly harmful to the 
Penn Central. As a practical matter, it is also directly 
harmful, in consequence, to these protesting flour millers 
utilizing the Penn Central in reaching the Eastern market 
here involved. (R. 718, 996, 1017, 1019, 1020) 

So critical is the plight of the Penn Central (and other 
official territory carriers) that the Congress has enacted 
the “Regional Rail Reorganization Act of 1973, Public Law 
93-236, 87 Stat. 985 (January 2, 1974). The Commissicn has 
also been concerned as indicated by institution of Ex Parte 


No. 293, Northeastern Railroad Investigation. Accordingly, 


the Commission should review the record in the instant case 


® 
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with vigilance. When that is done, these protesting flour 
millers submit that, bearing in mind the impact upon the 
Penn Central should the suspended tariff provisions become 
effective, we have another demonstrated violation of the 
National Transportation Policy mandate directed to achieving 
a rail system adequate to the needs of the commerce of the 


United States. The Commission is requested so to find and 


conclude. 


THE RESPONDENTS HAVE FAILED TO SUSTAIN 

THEIR BURDEN OF PROVING THE LAWFULNESS 

OF THE PROTESTED RATES IN VIEW OF THE 

UNFEASIBILITY OF THE PROPOSED UNIT TRAIN 

OPERATIONS THEREUNDER. 

In passing on the reasonableness of proposed rates, the 

Commission properly takes into account both the impact on 
the financial condition of the carrier and the operating 
difficulties involved. E-Z Opener Bag Co. v. Illinois Central 
R. Co., 160 1.€.C. 37,.40 (1929). Carrier innovations in 
proposed operations and ratemaking must be consistent with 
the provisions of the Act and the National Transportation 
Policy. In fact, the lawfulness of any particular innovation 
is to be ". . . determined based upon the controlling cir- 
cumstances and conditions, including the material economic 


as well as the physical facts of record, in particular 


situations." Coal To New York Harbor Area, 311 I.C.C. 355, 


S371 (1960). 
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We have previously demonstrated that the proposed unit 
train operation from the Erie's standpoint resulted in 
higher and higher costs as the record evolved. These costs, 
of course, reflect the adverse operating circumstances 
inherent in the proposed operation over the lines of the 
Erie from Chicago to Martins Creek. 

The substantial evidence of record reveals that the 
proposed "unit train" operation from Chicago would not in 
fact even be a unit train operation. Originally, the Erie 
proposed an operation that would have involved the movement 
of a single, integrated train of 50 cars on an uninterrupted 
basis from Chicago to Martins Creek. In the face of the 
evidence of witness Bilz, and that of witness Wulfhorst, the 
Erie substantially changed its position during the course of 
the hearing. It then became apparent that the operation 
would not be a true unit train operation and would be fraught 
with inefficiency and utter impracticality. A succinct 
outline of the revised operations is contained in the record 
on a One-page exhibit, Exhibit 14. Witness Bilz' analysis 
of the proposed operation outlined some of the severe operat- 
ing problems involved. (Ex. 31, pp. 31-44) Penn Central 
operating witness Wulfhorst also described various facets of 
the so-called "unit train" operation which demonstrated the 


unfeasibility of the Erie's plan for the handling of trains 
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from Scranton to Martins Creek. (Ex. 24; Tr. 861-904) 

During cross-examination, Erie witness Cannon admitted that 
the proposed operation has "some uniqueness about it” com- 
pared to a classic unit train operation. (Tr. 400) The 
proposed operation differs radically from the Erie's hand- 
ling of unit trains from Chicago to Buffalo. According to 
witness McGinnis, when the Eire operates Buffaio unit trains, 
"| . the car and trains are not separated until arrival at 
destination, thus eliminating intermediate switching and all 
but a minimum of terminal handling." (Ex. 3, p. 4) In fact, 
the protested unit train operation would involve the interrup- 
tion of the train 14 miles from destination at Portland, inter- 
mediate switching, and substantial additional handling at 
destination. (Ex. 14; R. 124) 

Witness Gillette, Assistant Vice President of Opera- 
tions of the Soo Line, perhaps unwittingly, pointed out 
during cross-examination, the extreme inefficiencies built 
into the Erie's proposed unit train operations. Witness 
Gillette testified: 

"9. Now, at the bottom of page 10 
(Ex. 15) you describe what you con- 
sider to be the characteristics of 
unit train service, and I take it 
based on your Buffalo service you have 
derived these factors, and you there 
described inter and intratrain switch- 
ing as extremely time consuming in 
conventional service and is com- 


pletely eliminated under unit train 
service. You also indicate that - 


well, let's stop at that. Is there 
any inter or intratrain switchin 
that occurs on the existing Buffalo 


unit train service between, say, 
the Twin Ports and Twin Cities and 


Chicago? 
"A. No. 


"Q. Is it your view that that condition, 
namely, the necessity operationally for 
inter or intratrain switching, is basicaily 
incompatible with the concept of efficient 
unit train operations? 


PAs Yes. 


"Q. And it's extremely time consuming? 
"A. Yes, it is. 


"Q. And it adds expenses to the opera- 
tion? 


"A. Yes, it does." (R. 466-7; emphasis 
added) 


In connection with this testimony, witness Gillette's direct 
evidence contrasted efficient unit train service and conven- 
tional service involving ". . . intertrain and intratrain 
switching, which is extremely time consuming ..."“ (Ex. 
15, 6. 19) 

In addition to the serious operating problems involved 
in dividing the train into two cuts at Portland, and the 
additional handling and delays involved, there are even fur- 
ther operating problems which render the overall unit train 
proposal basically unfeasible. These are briefly discussed 


below. 
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Use Of Erie's 3600 Horsepower Locomotive Units 
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On The Bangor-Portland Branch Is Simply Not 
Feasible. 
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The first, and possibly fatal blow to the Erie's pro- 
posed "unit train" operation involved its belated recogni- 
tion that it could not at this time utilize its 3600 horsepower 
locomotive units, the most expensive and heaviest in its 
system, on its Bangor-Portland branch where Martins Creek is 
located. Faced with operating testimony from witness Bilz 
and witness Wulfhorst on this issue, the Erie changed its 
position during the hearings. In order to avoid "controversy", 
the Erie substituted the use of three 2500 horsepower units 
in its plan of operations from Scranton to Martins Creek. 

(R. 124) Indeed, Erie's witness McGinnis even adverted to 
the possibility of necessary "track work" before 3600 horse- 
power locomotive units could be used. (R. 123) There is a 
substantial operating question whether 3600 horsepower units 
can traverse the Bangor-Portland trackage in terms of the 
strain of such units on existing trackage and labor restric- 
tions. Witness McGinnis expressly admitted during 
cross-examination that the Erie has never run a singie 3600 
horsepower locomotive unit on the Bangor-Portland branch, 
and at the present time the Erie does not ". . . assign any 
local crews that size power.” (R. 144) He also admitted 


that no operating study has been made by the Erie as to 
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whether the Bangor-Portland tracks could withstand the 
strain of such heavy and powerful locomotive units. (R. 
145) 

Scranton is 61 miles from Martins Creek. Unde the 
revised operations, the Erie will have to stop the train at 
Scranton, and substitute three smaller, 2500 horsepower 
locomotives for the 3600 horsepower units. As indicated in 
witness Bilz's testimony, the use of smaller locomotives on 
the unit trains, such as now propc i by the Erie, would 
substantially add to the locomotive portion of the gross 
ton-mile costs. (Ex. 31, p. 39) Moreover, the Erie has 
failed to submit precise costs for locomotive expense, and has 
relied on understated system averages as inherent in the 


Rail Form A formula applicable to the Erie's entire system. 


The Extreme Inefficiencies And High Costs Involved 

With Respect To The Erie's Proposed Use Of Crews 

From scranton To Martins Creek. 

We have noted previously the necessity for the break-up 
of the "unit train" into two separate 25-car cuts at Portland, 
following movement of the train powered by three 2500 horse- 
power locomotives from Scranton to Portland. In revising 
his approach to the costs, witness Cannon presupposed the 
necessity for six trips back and forth by crews from and to 


Portland and Martins Creek. (R.399) Witness McGinnis 
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forecast the need for the use of a crew based at Croxton, 
New Jersey, the eastern terminus of the Erie's system. (R. 
125, 213; Ex. 38) Croxton is located in the vicinity of 
Hoboken, New Jersey and is approximately 90 miles from 
Martins Creek. (Exs. 37, 38; R. 213) After placement and 
unloading of the first cuts of 25 cars at Martins Creek by 


the Bangor crew, this crew would go off duty, requiring the 


Erie to bring in an entirely separate crew from Croxton 


which would be dead-headed 81 1/2 miles from Croxton to 
Bangor, Pennsylvania. (R. 160, 170-171, 172-173; Exs. 14, 
37) At Bangor, this foreign crew would pick up two 2500 
horsepower diesel units, would move to Martins Creek, pull 
the empty 25 car cut, and place the second cut of loaded 
cars at the elevator. The crew would then move the 25 
empty cars back to Portland, and then would dead-head back 
to Croxton. (R. 159; Ex. 14) 

For every unit train handled by the Erie to Martins 
Creek, a separate Croxton crew based about 90 miles from 
Martins Creek would have to dead-head, round trip, a dis- 
tance of 160 miles in order to place loaded cars and remove 
empties at Martins Creek. These crews would be paid a dead- 


head allowance for empty movements. (R. 170) In order to 


switch the second cut of loaded cars out of every 50 car 
train, the Erie would be involved in paying the Croxton crew 


three days wages for one day's work. (R. 397) The Erie's 
costs do not include a precise factor for crew wages and 


dead-heading expense. (R. 396) 
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The use of Croxton crews demonstrates the impracticality 
of the proposed operation which certainly is a far cry from 
an efficient or economical unit train service. By way of 
contrast, destination switching under the existing five car 
rate was admitted by Erie witness McGinnis to be "relatively 
simple" and highly efficient. (R. 147-8) Witness McGinnis 
in effect, confirmed protestants' evidence as to the economic 
and highly efficient nature of handling of five car movements 
at Martins Creek. (Ex. 31, pp. 25-6) During his cross-examina- 
tion, witness Bilz, based on his actual inspection of the 
Martins Creek facilities, succinctly described handling of 


" 
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multiple car shipments at Martins Creek as a very 
simple operation.” (R. 1081) 
Multiple car shipments in lots of five under the exist- 
ing five car rate are handled on either through or local 
trains to Martins Creek, with the five cars set off at 
Portland and switched by the Bangor crew directly to Martins 
Creek, where they are placed on one of three unloading 
tracks located adjacent to the elevator. (R. 137-138, 141-143) 
There is no comparison in terms of efficiency and 
practicality between the handling of the five car shipments 
and the proposed unit train handling from Scranton to Martins 
Creek. The former is a model of efficiency and economy in 
railroad operations. The latter can only be characterized 
as a monstrosity with little or no resemblance to an effi- 


cient unit train operation. 
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There Is A Serious Question Whether Cars Can Be 
Placed At The Martins Creek Elevator As Claimed 


By The Erie. 

The Erie claims that from its Martins Creek yard, about 
1/3 of a mile from the elevator, it will pul) 14 cars, 
drop ten cars on track two and in the same movement, place 
the remaining cars on track four on the other side of the 
elevator. (R.167, 168-9) However, operating testimony 
submitted by witness Wulfhorst indicates that the switch 
lead 24/ to track four will not physically hold a two unit 
locomotive pusher and four jumbo hopper cars. (R. 886-873) 
According to witness Wulfhorst, who has physically inspected 
the Martins Creek facility in detail, it would be necessary 
to uncouple the two unit pusher, if an appropriate machinist 
were available to perform this service, and to switch the 
remaining four cars two at a time to track four. (R. 875) 
Involved would be additional switching time and delays, not 


considered by the Erie or included in its cost analysis. 


Miscellaneous Additional Operating Inefficiencies 
Contribute To The Overall Unfeasibility Of The 


' , Proposed Unit Train Operation By The Erie. 


The previously described operating inefficiencies are 


not the end of the matter. There remain additional serious 
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24/ Described also as a “tail track". This track is 
located south of the point where tracks 1 and 2 
intersect track 4, beyond roadway marked "entrance" 
on Exhibit 4, the Martins Creek track diagram. 
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operating problems which further contribute to the utter 
inefficiency of the proposed "unit train" operation at 
Martins Creek. 

Under the Erie's revised version of operations, ten 
cars out of the first string of 14 are to be dropped on 
track two adjacent to the Martins Creek's elevator, with the 
remaining four placed on track four on the other side of the 
elevator. According to Erie operating witness McGinnis, 
cars move over the unloading pits by gravity with the grade 
from the south to the north. (R. 210) Ten cars placed on 
track two would, therefore, be positioned south of the rail 
pit. (See Ex. 4) Track two extends 540 feet south of the 
rail pit and traverses what appears to be the main entrance 
to the ConAgra facility. (Ex. 4) It would not be possible 
to place the ten cars south of the unloading pit without 
blocking this entrance. 25/ Necessarily, access to the 
facility at Martins Creek through this entrance would be 
blocked for some period during the unloading process. 

The Erie's revised operations involve the substitution 
of three 2500 horsepower locomotives for two 3600 horsepower 


units at Scranton, some 60 miles from Martins Creek. (Ex. 


25/ The distance between the unloading pit and the entrance 
is 540 feet. Each jumbo covered hopper cars is approx- 
mately 57 to 58 feet in length. (Ex. 4; 875-876, 885) 


“ ‘ 
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14; R. 124) It is apparent that the governing factors, the 
ruling grade and the gross trailing tons that the locomotive 
must move over that grade, have not been calculated by the 
Erie. 26/ Witness Wuifhorst of the Penn Central pointed out 
that, as a practical matter, it is not possible to know 
whether the three smaller locomotive units would be adequate 
to handle the train from Scranton to Portland without specific 
knowledge of these important operating factors. (R. 866~ 
870) 

There is another operating problem involved. After 
placement and unloading of the second cut of 25 cars, Erie's 
plan calls for the return of the Bangor crew which previously 
had placed the first cut of cars on the tracks at the Martins 
Creek facility. However, as pointed out by witness Wulfhorst, 
when the last car of each train is unloaded, it is by no 
means a certainty that the Bangor crew would be available 
immediately for the removal of that car from the Martins 
Creek facility of ConAgra. That Bangor crew could well be 
occupied elsewhere on the Bangor-Portland branch, involving 
additional delay in the removal of the last cut of 25 empty 
cars from ConAgra's tracks back to Portland. (R. 880) 
Portland is approximately 14 miles from Martins Creek, and 


26/ No specific operating testimony was provided by the Erie 
as to these important factors. 
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the Bangor crew has responsibility for performing work on 
all segments of the Erie's Bangor-Portland branch. (R. 
187) 27/ 

Yet, this isstill not an end to the operating ineffici- 
encies involved in the “unit train" cperation. Railroad 
crews cannot move in the yards or on industrial tracks at 
speeds in excess of 15 miles per hour. These speed re- 
strictions will apply to the Erie's handling of cars, empty 
and loaded, between its Martins Creek yard and ConAgra's 
elevator, a distance of about 1/3 of a mile. (R. 903-4) 
There is also the possibility of other speed restrictions, 
due to the condition of the track, the curves, highway 
crossings, etc., between Bangor and the Erie's Martins Creek 
yard, a distance of about ten miles. (R. 904) 

The Erie ignored the need for detailed planning prior 
to serious consideration of the proposed service. It con- 
ducted no operating or switching studies at Martins Creek. 
28/ (R. 175, 362-3, 385) It had never operated a 3600 


horsepower locomotive over its Bangor-Portland branch to 
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27/ The Erie trackage beyond Portland is not part of its 
main line but comprises its Portland-Bangor branch. 
(mR... 176<5) 


28/ Or, for that matter, at Buffalo. CB. ua) 
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Martins Creek. (R. 145) It had made no detailed study of 
the trackage, ruling grade, curves, or other physical 
characteristics of its line between Scranton and Martins 
Creek. (R. 144-5) In a word, the Erie "leaped" before it 
"looked" with respect to the protested rates. Indeed, 
during his cross examination, witness McGinnis candidly 
admitted the failure of the Erie to examine the operating 
problems involved before the rates were published. He 
testified: 

"Q. Were you asked to make an eval- 

uation of these operating problems 


prior to the publication of this rate? 


"A. Mo. 

"9. You were not. So, in effect, the 
rate was published without any examination 
of the operating problems at Martins 
Creek? 

"A. None by me. 


"Q. Anybody else at the Erie Lacka- 
wanna that you know of? 


"A, I don't know.” (R.. £75) 


The proposed operations are totally inefficient and 
basically unfeasible. They bear no resemblance to an ef- 
ficient unit train operation. An efficient and practical 
unit train operation would not involve (1) interruption of 


the train 60 miles from destination with substitution 
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of crews and locomotive power, (2) inte: or intra-train 


switching, with breakup of the train into 2 separate cuts, 


14 miles from destination, (3) use of a foreign crew dead- 


heading back and forth from a home base point about 90 miles 
from the receiver's location, (4) separate placement of 
strings of cars shuttled back and forth between a railroad 
yard about 1/3 of a mile from the receiver's location, and 
(5) obstruction of roads or plant entrances. 

When reviewed in detail, the Erie's "unit train" opera- 
tion is nearly mind boggling in its inefficiencies. The 
protested rates are further shown to be unjust and unrea~ 
sonable and in violation of Sections 1(5) and 1(6) of the 


Act in that they are predicated on railroad operations that 


are impractical and unfeasible. The Commission is requested 


so to find. 
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OTHER ELEMENTS OF UNLAWFULNESS IN THE 
SUSPENDFD TARIFF PROVISIONS 
These flour miller protestants are reluctant unduly 
te protract this Brief, particularly when it is now so 
apparent that on several counts the suspended tariff 
provisions are unlawful in violation of Section 1(5), 1(6) 
and 3(1) of the Interstate Commerce Act and in contravention 
of the National Transportation Policy. These protestants 
will close by treating the points set forth hereinafter. 
As A Matter Of Substance, Potential 
Violation Embodied In Soo line Monopoly 
As is demonstrated earlier in this Brief the record is 
clear that ConAgra can be exvected to continue to move 
32% cf its spring wheat needs at Martins Creek via 


exempt «acker, over the highway from Buffalo to Martins Creek. 
(Ex. 16, p. 123 Ex. 20, p. 8; Ex. 21, pr... 7-8; Ex. 23, pp.. 5-6; 


Ex. 26, pp. 4-5; R. 719-720) ConAgra witness Stone categorically 
stated that his company did ". . . not want to be ‘locked in' 
to any single mode or method of originating the wheat needed 
for our Martins Creek flour mill. .. (Ex. 16, p. 20) 
Soo Line witness Smith, on the other hand, sought 
to imply that the suspended tariff provisions would pro- 


vide to the Soo Line a monopoly of the spring wheat 
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moving to ConAgra at Martins Creek. He did admit he had 
"no commitment" to that effect from ConAgra. (R. 36, 38, 
$3, 51, 1219) 

It is certainly pertinent to point out here that if 
there were a Gommitment on the part of ConAgra to provide 
100% of the spring wheat requirements at Martins Creek to 
the Soo Line (or indeed a very substantial percentage 


thereof), such a restriction would stand condemned by this 


Commission. See Great Lakes Ship Owners Association v. 
Chicago & North Western Railway Co., 337 I.C.C. 287; 341 


I.C.C. 272. Indeed, there is solid reason to believe that 
one of the reasons the Commission, Division 2 suspended the 
earlier Soo Line tariff was because of such a restriction, 
conferring a monopoly or substantial monopoly. We refer, 


of course, to the prior tariff provisions in the Fall of 


1972 suspended in I.&S. No. 8784, Wheat, Annual Volume Rate, 


Minn. & Wisc. to Martins Creek, Pa. This was suspended by 


Division 2 on September 15, 1972 and subsequently withdrawn 


by the respondent lines. 


| . 
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ConAgra's References To Railroad Service 
At Buffalo Are Unwarranted And Do Not 
Justify The Suspended Tariff Provisions. 

In seeking to justify the suspended rates, ConAgra, 
in highly generalized terms, has been critical of rail- 
road service out of Buffalo, N.Y. Presumably, ConAgra 
was referring to the use of the Erie in moving wheat by 
rail from Buffalo to Martins Creek under the 5-car rate 
Of 43¢ per cwt. (Ex. 16, pp. 12-13, 20-21; R. 518) The sub- 
stantial and probative evidence of record demonstrates 
that the rail service out of Buffalo via the Erie and 
the Penn Central is reasonable, adequate and improving. 
Experienced industrial traffic executives, testifying 
for the protesting flour millers, whose companies are 
dependent upon the Erie and the Penn Central for the 


movement of flour out of Buffalo have testified that the 


railroad service at Buffalo, compares favorably with the 


railroad service at other major rail terminals such as 

Kansas City, Chicago and Minneapolis. (Ex. 18, Dp. G: Ex. 19, 

P- 57 Ex. 23, p. 6; Ex. 25, p. 8; R. 581, 594, 620, 636, 843) 
Actually, the record reveals that the rail service out of 

Buffalo is substantially Superior to the rail service out of 

Kansas City. Witness Hackbart, General Traffic Manager, The 


cients 

* This 5-car rate on wheat of 43¢ per cwt. (subject to any later 
general Ex Parte rate increases, is also available to ConAgra 
via the Penn Central from Buffalo to Martins Creek, pursuant 
to a reciprocal switching arrangement between the Erie and the 
Penn Central. (R. 523-525) 
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Pillsbury Company ,referred to a record kept in the 
regular course of business by Pillsbury, in the first 
six months of his company's 1974 fiscal period (June 
through November, 1973). Witness Hackbart testified: 

"Our experience at Buffalo is ninety- 

one percent of our cars during that 

period have arrived on time; Kansas 

City sixty-eight percent. Our ex- 

perience shows that Buffalo has one 

of the best records of service dur- 

ing those six months of any place in 

the country." (R. 846) (See R. 854, 855) 
It goes without saying that whatever problems might 
conceivably exist for ConAgra with respect to rail 
service at Buffalo, they do not, even in theory, exist 
when, as has been the case, ConAgra utilizes exempt 
truck transportation for the movement of wheat from 
Buffalo to Martirs Creek. (Ex. 20, p. 8; Ex. Zi, Ps» 10; 
Ex. 23, p. Si Ex. 26, p. 3% &- 736, 737) 

Unspecified reference to some particular emergency 
situation most certainly is compatible with reasonable 
and adequate rail service from Buffalo. “One swallow 
does not make a summer!" 

It is also appropriate to note that it would come 
with ill-grace for the Erie, if such were the case, to 


try to justify the suspended rates by reliance upon alleged 


inefficient rail service on the part of the Erie from Buffalo 
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to Martins Creek. Witness Barber, Assistant Vice 
President - Marketing & Pricing of the Erie, at trans- 
cript page 227, testified as follows: 
"Q. In your opinion, is the Erie an 
efficiently operated railroad? 
"A. A what? 
"Q. Efficiently operated railroad. 
"A. That's a difficult question to 
answer, Mr. Donelan. Within the 
capabilities of our property, I think 
that we are more efficiently operated 
than most other carriers under similar 
circumstances, yes, sir. 
“9. And it is a fact, is it not, that 
the Erie continually exerts efforts to 
make itself more efficient in serving 
the public? 
"A. Absolutely. 


"Q. And that applies throughout the 
system, does it not? 


“A. Te does. 


"Q. And that applies, among other places, 


at Buffalo, does it not? 
“A. Yes, aie.” (RB. 226-227) (Emphasis 
added) 
ConAgra's aspersive comments in the record with 
respect to railroad service at Buffalo are unwarranted 
and most certainly do not justify the suspended unit 


train tariff. Tne Commission is requested so to find 


and conclude. 


MISCELLANEOUS MATTERS RAISED IN THIS RECORD 


These protestants are reluctant to protract this 
Brief. We have endeavored to cover all the points 
which are pertinent, in our effort to assist the 
Commission both in analysis of the record and in its 


decision in this important case. 


Available Wheat Supply From Buffalo 
For ConAgra At Martins Creek 

ConAgra has also endeavored to justify the suspended 
rates by somewhat vague references to unspecified problems 
in obtaining wheat from Buffalo to be milled at Martins 
Creek. We have already, in a sense, covered this matter, 
previously in this Brief. Witness Stone has admitted on 
the record that two flour milling firms, with elevator 
facilities at Duluth-Superior and at Buffalo, were not 
only eager but, in Mr. Stone's words, *. . « Very eager 
to sell ConAgra wheat delivered in rail cars or trucks 
at Buffalo. . ." (Ex. 16, p. 10; R. 490) Other flour 
milling companies, with wheat in storage at Buffalo, are 


willing to negotiate the sale of wheat to ConAgra, but 


have not been asked to do so. (Ex. 18, p- 3; Ex. 24, 


p. 4) In addition, of course, ConAgra has the same option 


’ 


il3. 


as other flour milling companies to arrange the pur- 
chase of wheat at origins such as Duluth-Superior, 
arrange for the movement of the wheat via either the 
lake or the rail routes to Buffalo, arrange storage 
of the wheat and provide for its movement from Buffalo 
to Martins Creek either by railroad or by truck. (Ex. 
19, pp. 4-5; R. 547, 548, 549, 583, 584, 632) 
ConAgra's intentional decision not to pursue 
available sources of supply of wheat via Buffalo, when 
the wheat is available there, most certainly does not 


justify the suspended tariff provisions. The Commission 


is requested so to find and conclude. 


The Suspended Tariff Provisions Embod 
A Change In Rates Within The Meaning Of 
Section 15(7) Of The Interstate Commerce 


ACt. 


The provisions of the suspended tariff are set forth 

in Appendix 3 to Exhibit 1 of record. Item 130 thereof 
treats the subject of application of the rate and consecutive 
movements. Paragraph (D) takes note of the situation where 
the tonnage required of a consignee is not met. It further 
refers to the application of rates in Section 2 of WTL 332-H, 
I.C.C. No. A-4864 and Item 5036 of TLCTR C/TN 245-I, I.C.C. 
C-375. The actual text of paragraph (D) of Item 130 of the 


suspended tariff is as foliows: 


"(D) If the tonnage required of a consignee 

is not met, rate in item making reference to 
this item shall not be applicable on ship- 
ments that have moved unless the charges 
resulting from application of rates in Section 
2 or WTL 332-H I.C.C. No. A-4864 and Item 

5036 of TLCTR C/TN 245-1, I.C.C. C-375 exceed 
the lowest charge that would have been collected 
if the tonnage requirement had been met. In 
this event, the deficit in tonnage shall be 
billed at the applicable rate in this tariff 
and be collected by the Erie Lackawanna Rail- 
way Company and such revenue will be prorated 
as agreed upon between carrier participating 
in the rate." 


The foregoing tariffs cited in the above-quoted 
language reflect the combination of the single car 
proportional from Duluth-Superior, et al. to Chicago 
and the proportional from Chicago to Martins Creek on 


a single car rate basis. The suspended tariff provisions 


merely change the applicable rates over the same route of 


transportation service, provided certain specified 
conditions are met. 

Thus, there can be no indulgence in pettifogging 
or hair-splitting to negate the fact that the burden of 
proof of the reasonableness of the changed, reduced rates 


here involved is upon the respondents. See Petroleum Coke, 


Texas to Baton Rouge and New Orleans, 248 I.C.C. 291 at 296; 
Sugar, Boston to New England, 251 I.C.C. 319 at 320; Abrasives 
From Worcester, Mass. To Philadelphia, Pa., 2751: 31.C.C. 400, 403. 
The Commission is requested so to find and conclude. 


CONCLUSION 


From all the foregoing it is apparent that this 
Commission, Division 2, with substantial reason, 
correctly issued an order of suspension and investigation 
with respect to the instant rates. As demonstrated above, 
the suspended tariff provisions are completely incompatible 
with the requirements of the National Transportation Policy 
and are in fundamental violation of Sections 1(5), 1(6) and 
3(1) of the Interstate Commerce Act. The suspended tariff 
provisions are especially to be condemned because of their 
serious impact upon the Erie Lackwanna because of the un- 
justified and unlawful dissipation of revenues which would 
be necessarily involved. The Commission should order the 
suspended tariff provision cancelled - as not shown to be 
just, reasonable and otherwise lawful. We so pray. 

REQUEST FOR INITIAL DECISION BY THE ENTIRE 
COMMISSION 

Earlier in this Brief we pointed out that the Erie is 
presently in bankruptcy before the U. S. District Court for 
the Northern District of Ohio, Honorable Robert B. Krupansky 
presiding. There, time is of the essence in reaching the 


determination whether the Erie can emerge from bankruptcy 


as a viable carrier or whether it is to be incorporated as 


an integral part of the railroad system contemplated under 


the Regional Rail Reorganization Act of 1973, Public Law 


93-236, 87 Stat. 985. 

As earlier noted, in the absence of a final decision 
by this Commission prior to the end of the seven months 
suspension period under Section 15(7) of the Act, the 
railroad respondents have indicated their categorical 
intention of placing the rates into effect, the spokesman 
being Counsel for Soo Line. (R. 1296) The record further 
reveals that in the negotiations which led to the suspended 
tariff provisions Soo Line did not so much as inquire into 
the precarious financial status of the Erie. (R. 53) 

Under all these circumstances the public interest clearly 
requires that we have here an appropriate, admittedly un- 
usual case where the Initial Decision should be by the 
entire Commission. Such a request is here made. 

Dated at Washington, D. C. this 25th day of March, 1974. 

Respectfully submitted, 


Peavey Company 
Minneapolis, Minnesota 55415 


The Pillsbury Company 
Minneapolis, Minnesota 55415 


Standard Milling Company 
Kansas City, Missouri 64105 


ADM Milling Company 
Shawnee Mission, Kansas 66211 
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Appendix D (Revised) to Verified Statement 
Exhibit No. 18 of Witness James R. Scoggin 
(in response to Exhibit 16 - attached 
Exhibit No. 4) 
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Appendix D (Revised) 


ADJUSTMENTS TO STUNE‘S EXIIRIT 4: 
TRANSPORTATION COSTS FOR BULK FLOUR DELIVERY 
TO OFF-TRACK SITES AT 
PHILADELPHIA, BROOKLYN, JAMAICA AND HACKENSACK 


To Philadelphia, Pa. Per Cut. 


Via Martins Creek, as shown in Stone's Ex. 4 $1.0325 
Via Buffalo, as shown in Stone's Ex. 4 


Adj. 1 ~ Wheat to Buffalo, shown costs of 30¢ 
stated to be based on 1972 costs. 
Using 1973 costs indicated in Stone's 
statement, page 11; 3.5 months unit 
train at 43¢ and 8.5 months cross lake 
at 25¢ to 26.67¢ produces average cost 
of 30.84¢. Note, 1974 cross lake 
charges not known. 


Alternate Adj. 1 - Basis Peavey costs for 1973* 
Adj. 2 - Added rental cost of using airslide cars 
from Buffalo, basis net car rental per 


Peavey experience January-August 1973. 


Adj. 3 - Car cleaning costs at Buffalo - Busis 
Peavey experience. 


Adj. 4 - Added cost of transferring bulk flour 
through Rollins Terminal, Norristown, 
Pa., and local cartage to Philauelphia; 
transfer 3¢ cwt., sifting 1¢ cwt., 
cartage via Matlack 26.5¢ cwt. #Note, 
storage charges at Norristown, if any, 
not included. 
Total adjusted charges via Buffalo. 
Total adjusted charges using Alternate Adj. l. 
To Brooklyn and Jamaica, N.*. 
Via Martins Creek, as shown in Stone's Ex. 4 


Via Buffalo, as shown in Stone's Ex. 4 


Adi. 1 - Wheat to Buffalo, same as shown to 
Philadelphia. 


Alternate Adj. 1 - Same as for Philadelphia. 
’effective January 7, 1974. See Bulk Carrier Conference, 


Agent Freight Tariff 118A, MF ICC No. 140, Supplement 2, 
Section 2. 
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Adj. 2 - Added airslide car rental cost, same 
as shown to Philadelphia. -9607 


Adj. 3 - Car cleaning cost, same as shown to 
Philadelphia. ~0117 


Adj. 4 - Added cost of off-track delivery through 
Brooklyn East District Terminal for transfer 
and local delivery by Tri-Borough Trans- 
portation Corporation. 

Total adjusted charges via Buffalo. 

Total adjusted charges using Alternate Adj. l. 

To Hackensack, N. J. 
Via Martins Creek, as shown in Stone's Ex. 4. 
Via Buffalo, as shown in Stone's Ex. 4. 


AQ), . ~ Wheat to Buffalo, same as shown to 
Philadelphia. 


Alternate Adj. 1 - Same as for Philadelphia. 


Adj. 2 - Added airslide car cost, same as shown 
to Philadelphia. 


Adj. 3 - Added car cleaning cost, same as shown 
to Philadelphia. 


Adj. 4 - Added cost of off-track delivery through 
Brooklyn East District Terminal. Same as 
shown to Brooklyn except local delivery 
charges are 18¢. - 1800 


Total adjusted charges via Buffalo. -1408 


Total adjusted charges using Alternate Adj. l. «L609 


*Peavey's actual cross lake experience during the 1973 navi- 
gation season was that the average cost to move grain from 
Duluth-Superior to Buffalo including brokerage, freight, 
overtime charges, vessel demurrage, and maritime insurance 
was 17.20¢ per bushel, or 28.67¢ per cwt. of wheat. Factor- 
ing this by 8.5 months at 28.67¢ and 3.5 months at 43¢ for 
unit trains during the closed navigation season produces an 
average cost of 32.85¢ cwt., 2.85¢ more than shown in Stone's 
Exhibit 4 and 2.01¢ higher than shown above. 
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Tonnage Increases Necessary 


Under Protested Rates Before 
Erie Could Break Even With 
Contribution Under Existing Five Car Rate 


BASIS A: 


Total Contribution Under Five 
Car Rate With Movements In 
Erie Cars: $335,580 


Per Cwt. Contribution 
Under Protested Rates With 
Movements In Soo Cars: 


Volume Necessary To Equal 

Contribution Under Five 

Car Rates: 335,580 . 1,766,211 
- 190 


Added Volume Above 

Present Volume Required 1,766,211 cwts. 
To Break Even At Unit 1,428,000 cwts. 
Train Rates: 338,211 cwts. 


Percent Of Total Necessary 

Break Even Volume To Total 

Martins Creek Grind Require- 

ments: 1,766,211 
2,100,000 


Percent Of Necessary 
Increase In Volume Over 
Present Volume: 338,211 


1,428,000 


BASIS B: 


Total Contribution Under 
Five Car Rate With Move- 
ments In Erie Cars: $335,580 


Per Cwt.Contribution Under 
Protested Rates With Move- 
ments In Soo Cars: 20.5¢ 


Attachment No. 
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Volume Necessary To Equal 
Contribution Under Five 
Car Rates: 335,580 1,636.976 cwt. 


Added Volume Above 

Present Volume Required 1,636,976 

To Break Even At Unit 1,428,000 
Train Rates: 208,976 cwt. 


Percent Of Total Necessary 

Break Even Volume To Total 

Martins Creek Grind Require- 

ments: 1,636,976 


2,100,000 


Percent of Necessary 
Increase In Volume Over 
Present Volume: 208,970 


1,428,000 


Source: Ex. 31, Table 1, Sheet 1, p. 16; Revised per 
Transcript 1090,1095 
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UNIT TRAIN RATES ON WHEAT, MINN. & WIS. TO MARTINS 
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INTERSTATE COMMERCE COMMISSION REPORTS 


INVESTIGATION AND SUSPENSION DOCKET No. 8899 


UNIT TRAIN RATES ON WHEAT, MINN. & WIS. TO MARTINS 
CREEK, PA. 


Decided June 18. 1974 


Proposed unit train rate on wheat from Minneapolis, Minnesota Transfer, and St. 
Paul, Minn., to Martins Creek, Pa., to apply during the season of open navigation 
on the Great Lakes found to violate section 41) of the act. Proposed unit train 
rates from Minneapolis, Minnesota Transfer. St. Paul. and Duluth, Minn.. and 
Superior, Wis., to Martins Creek to apply during the season of closed navigation 
‘on the Great Lakes and from Duluth. Minn., and Superior, Wis.. to Martins Creek 
to apply during the season of open navigation, found just and reasonable and not 
otherwise unlawful. Schedule ordered canceled without prejudice to the tiling of a 
schedule in conformity with the views expressed and findings made Proceeding 


discontinued 


J. T. Clark and C. Harold Peterson for respondents. 
Donald Macleay and Peter A. Greene for intervener in support of 


respondents. 
John F. Donelan and John H. Caldwell for protestant flour mills. 


Robert Szwajokes for protestant Penn Central Transportation 


Company. 

Scott H. Elder for protestant Lake Carriers’ Association. 

Frank E. Polom for protestant Board of Trade of the city of 
Chicago. 

Robert H. Smith for protestant Seaway Port Authority of Duluth 
and International Association of Great Lakes Ports. 

Edward T. Brick tor protestant Buffalo Area Chamber of 
Commerce. 

Richard Max McCarthy for protestant Stanley M. Makowski, 
Mayor of the city of Buffalo. 

Justyn E. Miller for protestant county of Erie, N.Y. 

David Mix for protestant Niagara Frontier Transportation 


Authority. 
Jon C. Hansen for the Board of Trade of Kansas City, Mo., 4s its 


interests may appear. 
REPORT AND ORDER OF THE COMMISSION 


DIVISION 2, COMMISSIONERS BROWN. HARDIN. AND CLAPP 
346 1.C.C 
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UNIT TRAIN RATES ON WHEAT 


By Division 2: 

Due and timely execution of our functions under section 15(7) of 
the Interstate Commerce Act imperatively requires the omission of 
an initial decision. Requested findings not specifically discussed in 
this report nor reflected in our findings and conclusions have been 
considered and found not justified or resolution thereof not 
necessary for the proper disposition of this proceeding. 

By schedule filed to become effective November |, 1973, the Soo 
Line Railraod Company (Soo) and Erie Lackawanna Railway 
Company (Erie) published in Soo Line Freight Tariff $43-B, I.C.C. 
7837. unit train proportional rates! on wheat in bulk from Duluth, 
Minneapolis, St. Paul, and Minnesota Transfer, Minn.. and Superior, 
Wis., to Martins Creek, Pa. Protests were received from numerous 
shipper, port, carrier, and community interests, and by order dated 
October 31, 1973, the Commission. Appellate Division 2, instituted 
an investigation of the lawfulness of the rates and suspended their 
operation to and including May 31, 1974. On January 2, 1974, the 
same body denied a petition by respondents and by ConAgra 
Incorporated, the shipper supporting respondents, seeking vacation 
of the Order of Suspension. 

All parties circulated their affirmative evidence by verified 
Statements filed prior to the hearing. Hearing for the purpose of 
Cross-€xamination and development of supplemental evidence was 
held at Washington, D.C., from January 28 through February 5, 
1974. Evidence in opposition was offered by six flour mills—Peavey 
Company, The Pillsbury Company, Standard Milling Company, 
ADM Milling Company, Ross Industries, Inc.. and International 
Multifoods Corporation and by Penn Central Transportation 
Company, Lake Carriers’ Association, Seaway Port Authority of 
Duluth and International Association of Great Lakes Ports, Niagara 
Frontier Transportation Authority, the Buffalo Area Chamber of 
Commerce, and the Board of Trade of the city of Chicago. Position 
Papers were presented by the United States Maritime 
Administration, the county of Erie, N.Y., and the Mayor of Buffalo. 
No evidence or position paper was offered by the Kansas City, Mo., 
Board of Trade. Briets were filed by respondents and the intervener 
in support of respondents, collectively by the flour mill protestants, 

and individually by the Seaway Port Authority of Duluth and 
International Association of Great Lakes Ports, Lake Carriers’ 
Association, Penn Central, and the Chicago Board of Trade. 

By schedules filed to become effective June |. 1974, the 
respondents have filed a supplement to the tariff under 


‘Rates are stated in amounts per 100 pounds 
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consideration herein which increases the 72.25-cent rate by 6 cents 
to 78.25 cents. This is the same date the suspension runs out. The 
rates became effective on June 1, 1974, and are 78.25 cents and 8&8 
cents. For convenience, in this report the rates are referred to as 
proposed rates even though they are in effect. Time and the 
prospect of further delay did not permit a revision in the report to 
reflect the increase. The report was prepared on the basis of the 
72.25-cent rate and the cost and other evidence is discussed in 
these terms. However, we can and do take official notice of the fact 
that the rate is 78.25 cents. We find further that the increase of 6 
cents does nothing to change the ultimate findings and conclusions. 
In fact, this increase lessens the import of some of the protestants’ 
objections. 


THE PROPOSAL 


At the Ex Parte No. 299 level, the proposed basis is a rate of 
72.25 cents to apply from November | through December 14, 1973, 
and from April 1 through September 15, 1974, and a rate of 88 
cents to apply from December 15. 1973, through March 31, 1974. 
The lower rate applies during the season of open navigation on the 
Great Lakes, while the higher rate covers shipments moving during 
the season of closed navigation. The rates will expire with 
September 15, 1974, but if they are found lawful respondents may 
republish them on a year-to-year basis. The rates apply on wheat, in 
bulk, in covered hopper cars with a capacity of 4,500 cubic feet or 
more. The minimum weight is 190,000 pounds per car and 5,000 
tons per train. Each shipment must comprise three consecutive 
train movements with an aggregate minimum weight of 15,000 tons. 
The same rules govern application of both rate levels. A train will 
consist of about 50 covered hopper cars. The participating carriers 
are Soo from the stated origins to Chicago, IIl., and Erie beyond to 
Martins Creek. Twenty-four hours free time is provided at origin for 
loading and 36 hours at destination for unloading. A train not 
released at origin within the free time will be assessed a charge of 
$475 for each 24 hours or fraction therc of that it is held beyond the 
free time. The corresponding charge at destination for cars not 
released within the free time is $9.50 a car for each 24 hours or 
fraction thereof. The division agreement provides that Soo is to 
receive 35 percent and Erie 65 percent of the proposed rates. At 
the 72.25-cent level 25.25 cents goes to Soo and 47 cents to Erie. 
The higher 88-cent rate is divided 31 cents to Soo and 57 cents to 


Erie. 
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RESPONDENTS: EVIDEN¢ a 


By way of background, respondents inthe fallof 1972 published a 
unit train rate of 62.50 cents on wheat with an annuai volume 
requirement of 100,000 tons from and to the same points involved 
here. The rate was published at the request of ConAgra, the 
intervener in Support of the rate here under investigation. There 
were numerous protests and the Proposal was suspended and made 
the subject of investigation in Investigation and Suspension Docket 
No. 8784, Wheat, Annual Volume Rate, Minn. and Wis., to Martins 
Creek, Pa. Subsequently, respondents canceled the rate and the pro- 
ceeding was discontinued. 

Respondents and ConAgra resumed discussion in the Spring of 
1973 secking tw find a basis for publication of a rate which woule he 
mutually satisfactory. The Shipper insisted that the Proposed rate 
must approximate the costs incurred in moving wheat to Martins 
Creek by alternative means of transportation Respondents 
determined that water Carriers during the spring of 1973 were 
Charging up to 16 cents a bushel or 26.67 cents per 100 pounds for 
transporting wheat from Twin Ports (Duluth-Superior) to Buffalo 
The Cost of elevating the grain at Buffalo (transferral from vesse! to 
elevator and from elevator to railcar) was known to be 5 cents a 100 
Pounds. The cost of service beyond Buffalo was the 40 cent five-car 
rate published by Erie to Martins Creek. The combination of the 
above factors Produces a through charge of 71.67 cents. ConAgra 
agreed it would use unit train service if the rate during the 
Navigation season did not exceed 72.25 cents. In 1973, nonregulated 
motor Carriers transported wheat from Buffalo to Martins Creek at 
Charges ranging from 33.33 cents to 36.67 cents, or an average of 35 
cents, but the charge for this mode of service was ignored in 
computing ConAgra’s alternative co 
season the alternative costs were fi 
train rate of 43 ce 40-cent 
rate from Buffalo rough charge of 
88 cents which C Id be acceptable. Again the 


Proposed rates respondents did not 
cessary to meet the alternative trans- 
Portation costs available to the shipper. In evaluating the 
alternative costs they took into account the 1973 vessel charges, but 


it is intended that the Proposed rate will be Subject to all general 
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increases authorized since the original November |, 1973. effective 
cate. Thus, there is built into the rate certain cost escalations which 
conceivably could approximate the amount of the 1974 charge fot 
wheat moving in lake vessels. ConAgra has been advised ot 
respondents’ intentions to apply the aforementiond increases. In 
negotiating the rate level respondents did not consider the effect on 
the price of flour in the eastern markets. 

The terms governing application of the proposed rates and the 
objectives sought to be achieved are said to be much the same as 
those associated with the Buffalo unit train rate which became 
effective on January 2. 1964, on wheat in unit train movements from 
Twin Ports and Twin Cities (Minneapolis-St. Paul) to Buftalo 

Buffalo is the largest flour milling center in the country. Much ot 
the hard spring wheat produced in the Dakotas and Minnesota 
moves to Twin Ports and from there by exempt lake vessel trans- 
portation to Butfalo where it is made into flour. Buffalo's proximity 
to water, the great number of mills located there. and its closeness 
to the eastern consuming market have all contributed to make it an 
important flour milling center. In 1972. lake shipments of domestic 
wheat from Twin Ports totaled 45,322,000 bushels of which 
45,058,000 bushels moved to Buffalo. The water carriers which 
move this traffic are exempt from regulation and their charges vary. 
within certain limits, with supply and demand. Until 1964. the 
railroads were a standby service handling only nominal tonnages as. 
for example, when demand for flour made it impossible for the 
Buffalo mills to wait the opening of the navigation season. Thus. in 
December 1963, the single-car rate on wheat from) Twin Ports to 
Buffalo was 72.5 cents or about three times higher than the average 
water carrier charge. The Buffalss unit train rate esiablished by the 
Soo and others the following month was 33.5 cents or a reduction of 
about 54 percent over the farmer singie-car rate. With the Ex Parte 
No. 299 increase the rate is now 43 cents. As of January |, 1974, the 
single-car rate at the Ex Parte No. 299 level was $1.05 comprised ot 
a 37-cent factor to Chicago and 68 cents from Chicago to Buffalo. 
This rate applies from both Twin Ports and Twin Cities. 

The reduction was made after a study of the water carrier charges 
and the cost to the mills of storing wheat in lake vessels at Buffalo 
during the period of closed navigation. The reduced rate merely met 
the alternative costs available to thy duffalo mills and, therefore, 
could not affect the market price of tiour in the eastern market. It 
was protested by many of the same interests as are opposing the 
instant rate, but was not suspended though made the subject of 
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investigation. It was eventually found to be lawful in docket No 
34381, Wheet in Multiple Car Shipments, Minnesota and Wisconsin 
to Buffalo, New York (not printed) 

Since the January 1964 effective date Soo anc its Chicago 

connections, including the Erie, Norfolk & Wes:ern, and Penn 
Central, have handled many unit trains dustne th. seasons of closed 
navigation. Beginning with the 1969-70 winter season through the 
1972-73 period. Soo originated 26, 25, $0. and 33 trains Comprising 
1,300, 1,250, 2,556, and 1,825 cars. respectively. Most originated at 
Twin Ports. The great volume of wheat available at that point 1s 
believed to be the reason for the predominance of this market 
From 1969 through 1973, an average of 5.7 million bushels of wheat 
moved yearly, or an amount which was slightly less than the amount 
held by the lake vessels in winter Storage at Buffalo. The above 
figure is about 8.7 percent of the 65 million bushels of grain moving 
yearly over the Great Lakes in domestic service. It is expected that 
the proposed rate will move an additional 3.5 million bushels or 2.1 
million hundredweight of wheat which will otherwise move by water 
transportation or slightly more than § percent of the total domestic 
movement over the Great Lakes. The above figures represent 
ConAgra’s anticipated yearly wheat requirements. 

There has been no Storage of grain in lake vessels during the 1974 
season of closed navigation but this is not attributable to the Buftal.: 
unit train rate. Rather it is because of the high costs of owning 
wheat held in storage at lakeside Buffaio In 1964, wheat was selling 
at $1.50 a bushel whiie now it is $6 at Buffalo. From about mid- 
December 1973 to April 1. 1974, Soo expects to originate about 60 
trains at Twin Ports for movement to Buffalo. This does not include 
unit trains which might be originated by other lines Burlington 
Northern publishes a rate on the same level as maintained by Soo, 
but only trom Twin Cities. The Chicago North Western holds out a 
unit train rate of 48 cents from both Twin Cities and Twin Ports 
This rate permits use of boxcars or covered hopper cars. 

As of the hearing Soo owned 1,108 aluminum covered hopper 
cars and 946 steel covered hopper cars. Of the total number of 
2,054 units. 200 were acquired shortly before the hearing. An 
additional 100 covered hoppers will Se received in October 1974. 
During the past 7 years the ownership of covered hoppers has 
increased from 600 to over 2,000 cars. Pursuant to the governing 
Car service regulations respondent could dedicate 277 covered 
hopper cars to unit train service, but it has elected to use less than 


this number. Though it is contemplated that the train to Martins 
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Creek will comprise 50 covered hoppers, more Cars could be 
included up to a train maximum gross weight of 8,500 tons. Soo has 
an understanding with Erie and ConAgra that it will furnish 
equipment for the Martins Creek trains. It considers that the tariff 
provision requiring the consignee to receive 3 consecutive trains of 
50 cars to be advantageous both to it as well as ConAgra and does 
not believe that the commitment of this many cars will adversely 
affect its obligations to meet the car supply needs of other shippers. 
The cars dedicated to ConAgra will not be available to other 
shipp-rs until there have been three consecutive movements. If 
ConAgra then offers another shipment the cars will remain intact 


until the movement is completed. 
Like all railroads. Seo ts experiencing a shortage of grain cars and 


decisions must constantly be made as to the use which is to be made 
of ct available equipment. All the carriers which participate in the 
Butfalo unit train rate furnish cars according to an understanding 
which the participants mutually agree upon. but the Soo witness had 
no knowledge as to the number of cars which Erie agreed to furnish 
nor did he know whether the number will be greater in the 1973-74 
season than for prior periods. Respondent Erie stated that as the 
volume of the Buffalo unit train traffic increased in 1973-74 at has 
had to increase its commitment of covered hopper cars Equipment 
used in moving traffic under the Buttalo unit train rate may continue 
in that service for any number of consecutive movements No 
shipper cars are used in this service Soo concedes that in recent 
weeks it has not been able to provide all the cars needed for the 
unit trains to Buffalo and shippers have had to persuade other 
carriers to provide a goodly portion of the cars required. However. 
freight cars have been committed to the Buffalo unit train during 
the current season for the account of International Multifoods. 
General Mills, Standard Milling, and Peavey. The latter’s mall at 
Superior is switched by the Chicago North Western. The turnaround 
time for equipment furnished this account between Superior and 
Buffalo in 1972-73 was 15 days. Respondent believes this ts too long 
and that Chicago North Western has an obligation to provide 
Peavey with cars. 

Like the Buffalo unit train rate. the considered rates apply trom 
both Twin Ports and Twin Cities. The latter was included in the 
Buffalo adjustment at the request of certain Buffalo millers. It is 
pointed out that for many years Twin Cities and Twin Ports have 
rece’ved the same treatment from country origins and to the gull 


and Atlantic ports. Respondents submit that if and when other 
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railroads join in the proposed rate. Twin Cities will be an 
intermediate point over the route segment from Twin Ports to 
Chicago, but they do not aame the railroads of which this ts true 

Though respondents submit that the proposed rates are modeled 
after the Buffalo unit train rate, there are a number of differences 
which protestants submit) make the current proposal more 
advantageous. Foremost among these ts that in the event ConAgra 
furnishes its own freight cars it will receive an allowance There ts 
no comparable provision in the Buffalo unit train tart The 
proposed tariff provides that when a holiday falls on a Sunday. the 
following Monday 1s a tree day. contains a shipper disability rule 
and sets forth the carner’s obligation in the event a car breaks 
down. There are no comparable provisions in the Buffalo unit train 
tariff! but. with respect to all the aforementioned. respondents 
indicate a willingness to change the earlier publication to conform 
to the Martins Creek taritt 

Soo has had experience handling unit trains trom the Twin Ports 
or the Twin Cities to its Chicago connections and on the basis of 
this experience it ts able to project the manner in which the Martins 
Creek train will be handled. There are many characteristics 
inherent in unit train operations, vis-a-vis Conventional train serv- 
ice. which contribtute to overall efficiency and improved equipment 
utilization. For cxample, intertrain and intratrain switching, which 
is extremely time consuming in conventional service, ts Completely 
eliminated. Little clerical work 1s involved in billing unit grain 
trains. The shipper tenders the bill of lading at Supertor or at 
Shoreham yard in Minneapolis. The billing clerk prepares one 
“gang” waybill for the SO cars. The bill contains the initials and 
numbers of the cars comprising the train and certain other data 
describing the shipment. The waybill accompamies the train to 
destination. A data processing clerk prepares 2 IBM cards for each 
of the- 50 cars to provide the data processing system with essential 
information. Little else in the way of clerical work is required for 
handling unit trains. On orindary trains a waybill showing rates and 
routing must be prepared tor each car 

Set out in appendix A ts a description of unit-train service based 
Upon the Soo’s actual handling of unit trains of 50 or more covered 
hoppers over the last several years. There are a wide variety of 
circumstances which might require minor modifications of the 
operation, but generally the description is accurate. Based upon 
such actual experience no difficulty is anticipated in completing the 
tripfrom Twin Ports or Twin Cities to Chicago and return in 4 days 
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The transit time from Chicago to Martins Creek is expected to 
require 36 hours, as is the return of the empty cars. Completion of 
the line-haul round trip in 72 hours requires that the train travel an 
average of 606 miles every 24 hours, which Erie believes to be 
entirely feasible. The unloading time at Martins Creek is 
anticipated at 36 hours resulting in a total round trip elapsed time 
of 108 hours or 4 1/2 days. Aliowing another 12 hours for the 
interchange with the Soo produces a total of 120 hours or 5 days 
turnaround time. Erie believes that the movement can be 
accomplished in less than 5 days. 

Erie has successfully handled unit grain trains received trom Soo 
and the Chicago North Western at Chicago for many years. These 
trains comprising up to 65 cars are tendered as a unit. Once an Erie 
caboose and motive power are attached the train moves through to 
the destination terminal with no further handling of the cars. The 
record is not entirely clear but it appears that unit trains destined to 
the Standard Milling clevator at Buffalo are delivered in 20-car 
cuts. The distance from Chicago to Buffalo is 696 miles and four 
crews are required to operate the train. The return of the cars is ina 
single intact group and the running time in each direction is 24 
hours. During the 1972-73 grain-train season 10 unit trains were 
moved. A unit train originated in Chicago and tendered by a 
connecting line would be handled in the same way as respondent 
presently handles such trains to Buffalo and as it contemplates 
doing to Martins Creek. 

Respondents’ total operating revenue (Soo and Erie) under the 
present Buffalo unit train rate is 43 cents per 100 pounds, $877 per 
car, and $43,860 per train. The proposed rate during the season of 
open navigation will yield 72.25 cents a 100 pounds, $1,474 per car, 
and $73,695 per train. During the closed season of navigation the 
corresponding figures are 88 cents, $1,795, and $89,760. In 
comparison with the Buffalo unit train rate, the proposed rate at the 
72.25-cent level will yield 68 percent more revenue while the 88- 
cent proposed rate will yield more than 100 percent greater 
revenue. Assuming that Soo handles 19 trains at the 72.25-cent rate 
and 2 trains under the 88-cent rate, which is the approximate 
number required to meet ConAgra’s requirements, about $184,000 
additional revenue would be realized over and above that realized 
from the Buffalo unit train rates. Respondents concede that net 
income or the excess of revenue over costs is the really important 
criteria for measuring the worth of a given rate. Comparison of the 


proposed rates with the unit train rate to Buffalo as well as multicar 
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or unit train export rates to New Orleans, La., Baltimore, Md., and 
Norfolk, Va.. shows that the revenue per ton-mile under the 
proposed rate is 0.0126 cents from Duluth, which is higher than that 
realized by any of the compared rates. Generally export rates are 
lower than domestic rates. Soo concedes that some of the traffic 
which it has heretofore handled to Buffalo undoubtedly was 
destined to Martins Creek, and that if the proposed rates are 
approved it will no longer participate in this traffic, but any loss will 
be more than made up by the revenue realized under the proposed 
rate. Respondent submits that the Buffalo unit train rate produces 
no net income. 

Eric's main line extends between Chicago and New York, N.Y 
The company has several branch lines with the most important 
being the one between Buffalo and Hornell, N.Y. At the latter point 
the branch joins the main line. Other railroads serving Buffalo 
besides Erie are Norfolk & Western, Penn Central, C&O-B&O, and 
the Buffalo Creek. The latter is jointly owned by Erie and the 
Lehigh Valley. Erie an affiliate of Norfolk & Western, entered 
reorganization under section 77 of the Bankruptcy Act on June 17, 
1972. Respondent serves the mills at Buffalo either direct, through 
reciprocal switching, or terminal railroad switching. In addition, it 
serves flour mills at Baldwinsville, N.Y.. Clifton. NJ., and, of 
course, Martins Creek. 

Erie presently moves wheat on behalf of ConAgra from Buffalo to 
Martins Creek at the five-car rate of 40 cents. The shipments 
originate at elevators served direct or those served by the Buffalo 
Creek Railroad. All cars handled at Buffalo except those in unit 
trains move through Bison Yard, operated jointly by Erie and 
Norfolk & Western. Respondent's Buffalo terminal is said to be 
congested. Seventeen inbound and 11 outbound Erie trains and 6 
inbound and 6 outbound Norfolk & Western trains comprising 3,435 
cars move through the terminal each day. In addition, 430 cars are 
delivered daily to connections and about the same number are 
received from connections. Forty-one interchange and industry 
engines work out of the yard and there are extensive piggyback and 
automobile loading operations. 

Though Bison Yard has been modernized by installation of an 
electronic humping section, the congestion and weather frequently 
conspire to bring about delays in the handling of freight cars. Cars 
of wheat loaded at the Standard Milling elevators are pulled from 
the elevators between 4 p.m. and midnight and brought 3 or 4 miles 


to the SK Yard. Between midnight and 7 a.m. another crew brings 
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the cars to Bison Yard again about 3 or 4 miles in cuts of 60 to 65 
cars which are pushed to the crest of the hump from which point 
they run by gravity to | of 48 classification dracks. An effort is made 
to place the Martins Creek cars onto a classification track set aside 
for cars destined to Portland, Pa., and in time to be included in train 
BC-2 which departs Buffalo at 11:30 a.m. for Hoboken, NJ. Usually 
special handling is required for the cars to make this Connection, 
but it is not always possible to provide such handling and as a result 
some ConAgra shipments are handled in local trains. Cars moving 
under the five-car rate from elevators served by the Buffalo Creek 
Railroad are delivered to Bison Yard between 4 p.m. and midnight 
Once in the yard they are handled in the same manner and with the 
same disabilities as described above. 

From Bison Yard to Hornell, where the Buffalo branch joins the 
main east-west line, the distance is 88.5 miles. This line comprises 
single-track segments totaling 48.8 miles. Occasionally delays are 
encountered on the single-track sections. 

The cars for Martins Creek move to Portland where they are 
detached from the train. A local switching crew based at Bangor 
travels to Portland and moves the cars the 14 miles to Martins 
Creek. No problems are encountered in moving cars from Portland 
to Martins Creek. Placement of the cars for unloading on the 
shipper's premises is a simple and routine operation. After the cars 
are unloaded the local crew returns them to Portland where they 
are incorporated into a local or through train destined to Buffalo. 
On arriving at Bison Yard the cars are run over the hump and 
assigned to classification tracks from which they are taken to the 
Standard Milling elevator or tendered to Buffalo Creek for 
distribution by that carrier. Though not a tariff requirement, cars 
emptied at Martins Creek are returned to Buffalo for reloading 

The movement of grain is an important phase of respondent Erie's 
business. In 1972, grain and grain products accounted for revenue of 
about $17 million or about 7 percent of total freight revenues. 
Careful consideration is given any action which may affect the profit 
potential of this traffic. Since June 26, 1972, when the company 
went intoreorganization, much thought has beengivento developing 
additional revenue in ways which will entail little or no capital 
outlays. Respondent believes that the considered adjustment is the 
type that will enable it to achieve financial vigor. 

Though the five-car rate is profitable, it does not offer the profit 
potential presented by the proposed rate. First the shipments 
originate at Buffalo and the movement of traffic through this 
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terminal is expensive and time consuming. No study was made of 
switching operations at Buffalo and Erie’s witness conceded that all 
terminals have some operational problems and that it is 
management's duty to resolve these difficulties. Nevertheless 
during the 3 months of August, September, and October 1973. 113 
cars of wheat moved from Buffalo to Martins Creek. A study of 110 
cars disclosed that the average turnaround time was 14.7 days. The 
average for the month of October was 12.5 days. Very little 
demurrage was incurred during the study period. Other anticipated 
advantages under the proposal are that the train will move as a SO- 
car unit from Chicago to Portland and with a minimum of terminal 
handling from Portland to the Martins Creek destination. There will 
be a minimum of billing expenses, improved utilization of cars, and 
locomotive and crews needs can be planned with some 
predictability. 

The limited amount of capital available to Erie makes the 
proposed rate specially attractive because Soo will furnish the cars 
During the period from April through November 1973, there was a 
shortage of 3.394 covered hopper cars or an average of 424 cars a 
month. Most shortages occurred on the Marion, Ohio, division 
There were no Shortages at Buffalo during the study period 
Commodity statistics show that in 1972 grains which originated on 
the railroad produced average revenue per car of $471. Thus 
respondent opines that equipment made available by the loss of the 
shipper’s Buffalo-Martins Creek traffic could be used to relieve the 
covered hopper car shortage and bring additional revenue. No study 
has been made of the variable cost incurred in handling a car of 
grain as compared with the revenue realized, but respondent 
believes the return realized on covered hopper car trattic exceeds 
the return realized on other types of equipment 

Respondent calculates that 714 covered hopper cars are required 
to handle ConAgra’s Buffalo to Martins Creek tratfic. With the 
approval of the proposed rates these cars could be used elsewhere 
On the assumption that each car would bring in revenue of $471, 
respondent would realize total additional revenue of $336,294. It 
further calculates that 85 percent of ConAgra’s 2,100,000 
hundredweight of spring wheat will move at the 72.2S-cent rate 
while the balance will move at the &&-cent rate, producing total 
revenue of $1.018,461. Subtracting the $571.200 which could be 
expected trom handling 68 percent of the Buffalo te Martins Creek 
traffic, results in incremental revenue of $447,261. Adding this to 


the additional revenue which can be expected from utilizing the 714 
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cars no longer employed in the Buffalo-Martins Creek run snould 
produce total additional revenue of $783,555. The additional 
revenue is needed to continue the car rebuilding and acquisition 
program. The company had a deficit in net revenue during 1972. It 
believes its financial problems are due in part to a shortage ot 
equipment 

ConAgra has not stated that all of its wheat requirements will be 
tendered to respondents, but it is Erie's belief that this will be the 
case inasmuch as the proposed rts meets the shippers alternative 
costs. It would not be feasible for ConAgra to store wheat at Buftalo 
in order that traffic might be tendered to nonregulated motor 
carriers. 

Comparison is made of the per car and per car-mile revenue 
realized on a SO-car, minimum 5,000-ton train, from Chicago to 
Buttalo as contrasted with the same train from Chicago to Martins 
Creek. The comparison shows that the 43-cent unit train rate fer 
the 696 miles from Chicago to Buffalo yields $516 per car and 74 
cents per car-milc,whereas, the proposed 72.25-cent rate tor the 910 
miles to Martins Creek yields $939 per car and $!.03 cents per car- 
mile. The 29-cent advantage yielded by the proposed rate 
represents a 39-percent improvement over the yield from the 
Buffalo unit train rate. If the proposed 88-cent rate in effect during 
the nonnavigation season is used the car-mile earnings are more 
than 70 percent greater than the return from the Buffalo unit train 
rate. In view of the higher car-mile carnings yielded by the 
proposed rate, respondent inquires as to who is being hurt. It 
concedes Erie would be better off if ConAgra used the unit train 
rate to Buffalo and the S-car rate beyond to Martins Creek as 
opposed to the proposed rate, but ConAgra is unwilling to do this. 
On the assumption that Erie will receive 100 percent of the Martins 
Creek traffic as compared with the 68 percent which has been 
handled from Buffalo to Martins Creek, the proposed rate will 
increase the contribution to constant costs and profit by $130,054. 

Soo shows the variable costs for transporting wheat in unit trains 
from Duluth and Minneapolis to the connection with Erie at the 
latter's Sist Street Yard in Chicago. The study was based on 
respondent's Rail Form A_ for 1972 adjusted to reflect wage 
increases aS of January 1, 1974, and fuel costs up through the first 
weck of December 1973. The witness used a fuel cost of 17.977 
cents a gallon, whereas, the latest figures disclose a cost of 23 cents. 
In costing the unit train movement, the witness relied on operating 
data as developed by the witness who testified as to railroad 
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operations. The cost study reflects train and enginemer.s wages. 
weight of power equipment, number of cars per train, and assumes 
100 percent deadheading of crews except for the second and 
succeeding trips on the segment between Superior and Stevens 
Point in the case of trains originating or terminating at Duluth, and 
between Chippewa Falls and Minneapolis. For purposes of fixing 
car ownership costs, per diem expenses were used because they 
reflect more accurately the actual variable ownership costs for unit 
train operations 

The basic assumptions on which the study was made are shown in 
the table on page 3 of exhibit 2. The study assumes a tare weight of 
28.1 tons, a calculation made by the witness as of October 1973, 
when 43 percent of the covered hopper tleet comprised steel cars 
and the balance aluminum. On the basis of recent car acquisitions, 
most of Which are made of steel, the cost per 100 pounds reterred to 
above would increase by about 5 one-hundredths of a cent. In the 
event the unit train should comprise equal number of steel and 
aluminum cars, the average tare weight could be about 28.75 tons, 
which would cause the variable cost figures to be slightly 
understated. The study was based on a iading weight per car of 102 
tons even though minimum weight per car is 95 tons or 190,000 
pounds. An examination by respondent's operating witness of 5 or 6 
Buffalo unit trains moved during the 1973-74 season disclosed that 
the trains comprised 49 cars and the aggregate weight was 
10,045,000 pounds. This breaks down to an average of 102.4 tons 
per car. For this reason respondent believes it will load 5,100 tons 
or more in a 50-car unit train. 

The study concludes that the variable cost is 19.9 cents per 100 
pounds from Duluth and 19.3 cents from Minneapolis. No study was 
made as to the costs from Superior or St. Paul, but as these points 
are intermediate to Chicago, the witness opines that the costs from 
these points woufd be about the same. 

Erie developed variable costs for handling wheat in a 50-car unit 
train movement from) Chicago to Martins Creek and in the 5-car 
movement from Buffalo to Martins Creek. The studies were made 
by applying Rail Form A to the 1971 operating expenses ‘and 
statistics, including a 4-percent return on investment and excluding 
floating expenses and return on floating equipment. System average 
car ownership costs were excluded, but appropriate per diem and 
mileage expenses for Soo equipment which would be used in the 
unit train movement were included. The 197! cost levels were 
adjusted to reflect wage and price levels as of Janaury 1, 1974. 
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The original cost study circulated prior to the hearing produced 
variable costs per 100 pounds of 25.480 cents trom Chicago to 
Martins Creek and 17.576 cents from Buffalo to Martins Creek and 
nvargins above variable cost of about 21.48 and 22.42 cents. On the 
basis of comments contained in the cost study by protestant flour 
mills and comments contained in a statement by Penn Central, also 
circulated prior to the hearing, Erie revised its cost studies to 
reflect the revisions in the way the unit train was expected to be 
handled. The revised studies are found in exhibits 10 and 11 and 
they show that the variable cost for the unit train movement from 
Chicago to Martins Creek is 26.967 cents, while the cost of the five- 
car run from Buffalo to Martins Creek is 17.444 cents. On the 
revised basis, the margins above variable cost are 19.99 and 22.56 
cents, respectively. Respondent used the Rail Form A method for 
computing locomotive costs which, in effect, is an average cost of 
operating all sizes of locomotives. The unit train will be pulled by 
two, and for a short distance by three, 3,.600-horse power 
locomotives for the 835 miles from Chicago to Scranton. These are 
the largest, heaviest, and most powerful locomotives used by Erie 
and respondent acknowledges that the reliance on average 
locomotive costs understates to some extent the costs associated 
with the unit train movement. 

ConAgra, Inc., of Omaha, Nebr., supports the proposal and ‘has 
submitted evidence in the proceeding. They intend to use this serv- 
ice. A more complete description of their evidence may be found in 
appendix B. 

The protestants include six flour mills, the Penn Central 
Transportation Company, the Lake Carriers’ Association, the 
Seaway Port Authority of Duluth and International Association of 
Great Lakes Ports, Niagara Frontier Transportation Authority. the 
Buffalo Area Chamber of Commerce, and the Board of Trade of the 
city of Chicago. The objections raised are varied and include 
opposition to the named expiration date and the level of the 
proposed rates, and contentions that the proposed rate unduly 
prefers ConAgra. There is also concern that Penn Central's share of 
traffic may decline which will only worsen that carriers already bad 
situation. The Buffalo Area Chamber of Commerce believes the 
proposal will be detrimental to the Buffalo mills and the lake 
vessels and port interests. Chicago interests object to its exciusion 
from the proposal. Other port interests also filed evidence in 


opposition. 
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Lake carriers contend that more than the level of rate should be 
considered. They believe their mode of transportation is more 
efficient and this should be considered. The Penn Central objects to 
the divisional arrangement as well as the level of the rate and the 
nature of the service to be performed. A more detailed discussion of 
cach protestants’ evidence, as well as the rebuttal of respondents 
and ConAgra. is also contained in appendix B. 


DISCUSSION AND CONCLUSIONS 


This proceeding pits respondent rail carriers and the supporting 
shipper against six flour mills, a large rail carrier. a group of water 
carriers operating on the Great Lakes, port and commercial 
interests at Duluth and Buffalo. and the Chicago Board of Trade. At 
issue iS a unit train rate on wheat from Twin Ports and Twin Cities 
to Martins Creek, Pa.. which protestants collectively see as 
depleting the net revenue position of respondent Erie, hurting the 
flour mills protestants in the sale of flour in the eastern marketing 
area, worsening the financial plight of the eastern railroads. 
destructive of the inherent advantage of water transportation on the 
Great Lakes and of the ports and communities which are sustained 
by this mode of service, prejudicial to Twin Ports and preferential 
of Twin Cities, and violative of section 4(1) in that the proposed 
rates are not made applicable at the intermediate origin of Chicago. 
The one issue pressed by most protestants, but in particular by the 
flour mills who devoted more than half of their lengthy brief to the 
subject, is that under the proposed rates Erie will be competing 
against itself and, taking into account all evidence of record. 
respondent will be worse off financially if the proposed rates are 
approved than it would be without them. 

From the opening of the Martins Creek mill in May 1973. 
ConAgra has obtained wheat from two elevators in Buffalo. During 
the 7-month period from May through November 1973, 68 percent 
or 533,801 bushels were handled by respondent Erie under a five- 
car rate of 40 cents from Buffalo to Martins Creek. a distance of 
about 340 miies. The balance of the traffic. or 248.120 bushels. 
moved by nonregulated motor carriers. Under the proposed rate. 
Erie will be moving wheat from Chicago. a distance of about 910 
miles, at a charge of about 47 cents (Erie's division of the proposed 
rate of 72.25 cents). Protestants submit that the very Statement of 
Erie's sacrifice is enough to suggest the unreasonableness of the 
proposal. 
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Both Erie and the protestant flour mills submitted studies of the 
costs incurred in handling traffic under the 40-cent rate from 
Buffalo to Martins Creek, as well as those incurred in moving traffic 
under the proposed rates from Chicago to Martins Creek. In 
addition, studies were made of the net revenue Erie could expect to 
receive from handling 68 percent of the shipper's Buffalo to Martins 
Creek traffic, as compared with what it could expect to gain under 
the proposed rates by handling various portions of the shipper's 
annual tonnage. 

Protestants’ cost study shows that the present 40-cent five-car 
rate from Buffalo to Martins Creek yields a revenue contribution 
(excess of revenue per 100 pounds over variable cost) of 23.5 cents 
per 100 pounds in railread cars and 25.6 cents in shipper cars. In 
contrast, Erie's division of the proposed 72.25-cent rate gives a 
revenue contribution per 100 pounds of 19 cents in railroad cars 
and 17.6 cents in shipper cars. On the assumption that 85 percent of 
the traffic which respondents could expect to handle would move at 
the 72.25-cent rate and the balance at the 88-cent rate, the 
proposed rate would accord revenue contributions of 20.5 cents in 
railroad cars and 19.1 cents in shipper cars. The Buffalo to Martins 
Creek rate produces from 3 to 8 cents greater contribution per 100 
pounds than does Erie's share of the proposed rates. The total 
revenue contribution to be expected from handling 68 percent of 
the shipper's traffic from Buffalo to Martins Creek is $335,580 in 
railroad cars and $365,568 in shipper cars, while Erie’s division of 
the proposed rates would yield $292,880 in railroad cars and 
$272,888 in shipper cars. Protestants’ study shows that the range of 
the reduction in revenue contribution under the proposed rates will 
vary from $42,700 to $114,100, depending upon whether the 68 
percent of the traffic respondent can reasonably anticipate will all 
move at the 72.25-cent level or whether the 85-15-percent split 
will be the case and depending also upon whether the movement 
will be in railroad or shipper cars. 

Protestants also developed ratios of rates to costs for both the 
existing Buffalo to Manins Creek rate and Erie's division of the 
proposed rates. Thus the 40-cent Buffalo to Martins Creek rate 
yields 142 percent above ‘variable costs for movements in railroad 
cars and 178 rercent for shipper cars. On a fully allocated basis the 
excess is 73 and 90 percent, respectively. In comparison, the 
proposed rates will yield only 68 percent above variabie costs for 
shipments in railroad cars nd 60 percent in shipper cars. On a fully 
allocated basis the excess in 18 and 14 peicent, respectively. This 
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Shows, protestants argue. that the present 40-cent Buffalo to 
Martins Creek rate is substantially more compensatory than the 
Erie division of the proposed rate. 

Protestants point out that their cost study was based on Rail Form 
A data on locomotive unit costs. They believe this results in an 
understatement of the locomotive portion of the gross ton-mile 
costs on the Martins Creek unit train because the Rail Form A 
figures are not adjusted to reflect the greater costs associated with 
the newer, more powerful, and more expensive 3.600-horse power 
engines. Two 3,600-horsepower units would be used for 722 miles. 
while three such engines would be required for 113 miles. Taking 
into account the greater expense of the more powerful locomotives 
can only mean an increase in the variable and fully allocated costs 
associated with the proposed unit train with a concomitant 
reduction in the revenue contribution. 

As previously noted, respondent's study discloses that the Buffalo 
to Martins Creck rate produces a revenue contribution of 22.56 
cents, while the unit rate at the 72.2S-cent level will give 19.99 
cents. The Buffalo to Martins Creek 40-cent rate. assuming an 
annuai volume of 68 percent of ConAgra’s requirements would yield 
a revenue contribution (excess of revenue over variable costs) of 
$322,100. In contrast. the proposed rates. predicted on an annual 
volume of all the shipper’s requirements and assuming 8&5 percent 
will move at the 72.2S-cent rate and the balance at the higher &88- 
cent rate, will bring in a revenue contribution of $452,154 or an 
increase in the contribution to constant costs and profits of 
$130,054. Respondent points out that if the 28-cent cost figure 
developed by protestant is used. the contribution to constant costs 
and profit will be $108,361. 

As can be seen from the above, the difference in cost and revenue 
contribution per 100 pounds as between the two studies is not great. 
The real dispute comes when the parties calculate the volume of 
ConAgra’s traffic which can be expected to move under the 
proposed rates. Protestants’ cost expert states that, because of the 
lower alternative transportation costs, respondents cannot expect to 
handle more than 68 percent of ConAgra’s traific. 

Several representatives ft the protestant flour mills tell that. on 
the basis of their experience in the production and sale of flour. 
ConAgra will have a powertul economic incentive to use 
unregulated motor carrier service to meet a portion of its inbound 
wheat requirements. Protestant Ross Industries shows that a 


combination of the unregulated motor carrier charge plus the 2-cent 
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intraplant handling cost which is avoided when using truck service. 
results in a 9.25-cent saving during the season of open navigation 
and 7 cents during the season of closed navigation. Similar views are 
stated by protestants Pillsbury and ADM. Even with approval of the 
proposed rates, the alternative transportation charges via water- 
truck from Twin Ports o¢ rail-truck from Twin Ports and Twin Cities 
will be lower than the proposed rates. Unregulated motor carriers 
exercise flexible pricing procedures and can be counted on to lower 
their price to such a level as will make the service virtually 
irresistible. Respondents disclaim that ConAgra is committed to 
exclusive use of their service. When this is considered in light of the 
fact that alternative transportation service is available, that ConAgra 
has stated that it refuses to be “locked” to any one form of service, 
and that it has used unregulated motor carriers to meet 32 percent 
of its rerquirements, protestants assert there is simply no basis for 
respondents’ “pie in the sky” vision that they will handle 100 
percent of the Martins Creek movement. ConAgra as an intervener 
in support of respondents could have shed light on the volume of 
traffic which respondents might expect to receive, but it Chase to 
remain silent. 

Protestants show that, on the basis of the 72.25-cent rate, Erie, to 
obtain the same net revenue under the proposal as it receives from 
the Buffalo to Martins Creek rate, would have to handle about 84 
percent of ConAgra’s total requirements or a 24-percent increase 
over the 1.428.000 hundredweight which it can reasonably expect to 
handle. On a proposed rate weighted basis of 85 percent of the 
traffic moving at the 72.25-cent rate and the balance at the 88-cent 
rate, respondents would have to handle 78 percent of ConAgra’s 
requirements or 15 percent more than protestants believe 
respondents can reasonably expect to handle. They submit that 
improvement of Erie's net revenue position would entail handling 
such a high percentage of ConAgra’s traffic as either is not feasibie 
because of the availability of nonregulated motor carrier service or 
is violative of che national transportation policy as being an 
exclusive patronage agreement. Furthermore, the aforementioned 
revenue diminution figures are based on the assumption that 
respondents will hxndle 1,528,000 hundredweight or 68 percent ot 
ConAgra’s requirements. The reduction in revenue could be even 
greater if the shipper elected to use nonregulated motor service. 
causing the rail carrier's share to be less than 68 percent of the 
shipper's requirements. It is submitted that such a possibility cannot 
be discounted for the reasons referred to previously. 
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Protestants argue that the unlawtulness of the proposed rates in 
terms of their effect on respondent Erie cannot be overcome by 
benefits which might accrue to respondent Soo. For the 12 months 
ended September 30, 1973, the latter had net railway operating 
income of $19.7 million and a return on investment of 7.37 percent 
It would be improper. pretestants submit. to approve rates which 
worsen the financial plight of hapless Ene and which subsidize the 
prosperous Soo 

Aside from this, however, protestants submit that Soo's share of 
the proposed 72.25-cent rate (25.2875 cents) would produce a 
revenue contribution per 100 pounds over variable casts of about 
§.§ cents or about 27 percent in excess of variable costs 
Furthermore, protestants assert that the accuracy of Soo's Costs ts 
doubtful in severa! respects. First, no expense was assigned for crew 
holdovers at Twin Ports and Twin Cities on the second and 
succeeding trips. Second, costs were based on 6.4 origin switching 
minutes per car at Twin Ports and 8.4 minutes at Twin Cities, but 
testimony by the operating witness disclosed that the figures 
developed by him were 12 and 7.2 minutes, respectively Third, the 
cost study assumes a tare weight per car of 28.1 tons. whereas, the 
operating witness indicated that on the assumption of an even mix 
of steel and aluminum cars, the tare weight would be 28.75 tons. 
which would result in an increase in the cost of operation. 
Protestant concludes that approval of the proposed rates will not 
benefit Soo’s net revenue position. 

There is said to be still another aspect to the effect of the 
proposed rates on depletion of respondent Erie's revenues. 
according to protestants. Erie, as well as Penn Central, participates 
in the movement of wheat to Buffalo under the unit 
train rate in effect to that point. During the 1972-73 season of 
closed navigation, this respondent moved between 10 and !5 such 
trains, while during the current season up to the end of January it 
handled 4 or § such movements. The record does not disclose the 
portion, if any, of this traffic which moved veyond Buffalo to 
Martins Creek, but to the extent that there were such movements 
they and the revenue derived therefrom will be sacrificed to the 
proposal under investigation. 

Protestants peint out that Erie is in bankruptcy before the United 
States District Court for the Northern District of Ohio, Eastern 
Division. For the 12-month period ending September 30, 1973. 
respondent had a loss of $8.9 million in net railway operating 
income and no returnon investment. In view of the profitability of 
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the existing Buffalo to Martins Creek rate and traffic. respondent 
should not be permitted to exercise economic “Brinkmanship™ ot 
the enormity contemplated. Because of the financial plight ot 
respondent, protestants request that the Commission make a 
thorough and detailed examination of the underlying predicate tor 
Erie's judgment that the proposed rates will have a net revenue 
benefit on the company 

Special thoroughness say protestants. ts said to be warranted tor 
still another reason. Other eastern railroads, including Penn 
Central. stand to be adversely affected by approval of the proposed 
rates. Penn Central, like Eric. participates in the movement ot 
wheat te Bufialo and. like Eric, in the movement of bakery flour 
trom Butfalo to the castern market. The financial condition of the 
eastern carriers. including Erie and Penn Central, led to the recent 
enactment of The Rexional Rail Reorganization Act of 19723. Public 
Law 93-236, 87 Stat. 98S. Therefore. the considered adjustment 
cannot be viewed as the routine exercise by respondents of ther 
managerial discretion 

For all of the above reasons. protestants conciude that, in view ot 
the demonstrated dissipation of Erie's revenue under the proposed 
rates and respondent's « re ‘nancial condition. the proposed rates 
must be disapproved as being violative of sections 1(S). 1(6), 1Sa(2) 
of the act and the national transportation policy 

Protestants are aware of the general principle that the division of 
a through rate as between the carriers participating in’ the 
arrangement ts ordinarily not a factor in) determining the 
reasonableness of a joint rate. They submit. however, that this 
general rule ought not be invoked here because of the overriding 
public concern in preserving Erie's net revenue and in maintaining a 
healthy system of railroads in the eastern section of the country. 
They submit that section i(5) and (6), the rule of ratemaking in 
section 15a(2), and the national transportation policy require, in the 
context of this proceeding. that consideration be given to the effect 
of the proposed rates on Erie's net revenue and financial condition. 

Respondents do not discuss the issue of divisions in their brief, 
but we are of the view that, because of the way in which the issues 
have developed in this proceeding, ful! consideration must be 
accorded to the effect Erie's division of the proposed rate will have 
on the carrier's net revenue position and on its ability to continue 
providing service in the eastern United States. 

Preliminary to consideration of this issue is the matter of whether 
or not the Commission, in proceedings of the nature here involved, 
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is toreclosed from considering the tmpact that approval may have 
upon respondents’ net revenue. Generally speaking, as respondents 
indicate in their brief. the Commission is not, as a matter of course, 
inclined to interfere with a proponent’s managerial judgment or 
engage in second guessing. However. our responsibility pursuant to 
the national transportation policy and the rule of ratemaking under 
section 1Sa(2) requires us to appraise the evidence of record to 
ensure that the proposal will not detract from adequate, efficient. 
and economical service. In certain situations this has prompted 
dential of a given proposal, while in others our assessment of the 
record has confirmed the practical judgment made by a proponent. 
Compare Tractors—T.L. & W.T.L. Territories to SW. & W.T.L. 
Ter., 319 L.C.C. 758, 766 (1963), with Wheat & Wheat Flour, 
Westbound, 337 1.C.C. 858, 878 (1971) 

In connection with our review of the record as next discussed, it 
should be borne in mind that persons responsible for performing 
transportation services, as well as the >.encies which administer the 
various transportation statues, are seldom if ever in a position where 
the outcome of a particular course of action can be charted with 
complete assurance that the hoped-for goal will be achieved. In a 
sense, the success of a transportation venture is dependent on a host 
of business. commercial, and competitive factors whose influence 
cannot all be evaluated or even known at any one time. Risk. 
uncertainty, and some confusion attend every venture, and so it is 
here 

The cost studies submitted by the protestant flour milis and Erie 
establish that the existing Buffalo-Martins Creek rate and Erie's 
share of the proposed rate are both reasonably compensatory. We 
accept as a valid portrayal of the cost of providing the respective 
services the study submitted by the flour mills, and. as shown by 
that study as it has been presented in the preceding paragraphs, the 
40-cent Buffalo-Martins Creek rate on a per 100-pound basis would 
appear to be substantially more profitable than is Erie's share of the 
proposed rate. We are also of the view that Soo's share of the 
proposed rate is amply compensatory. Though both the Soo and the 
Erie cost studies appear to understate expenses relating to switching 
engine-minutes at origin, layover costs, tare weight, and locomotive 
expenses, these understatements are not so great as to impair the 
essential accuracy of the studies in depicting the approximate cost 


of providing the proposed service 
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We have considered carefully the facts and arguments presented 
by protestants, but we believe the weight of the evidence fully 
justifies a finding that the proposed rates are just and reasonable and 
consistent with the objectives of section 1Sa(2) and the national 
transportation policy. 

First we note that both respondents and the supporting shipper 
believe the posal to be sound. Respondents believe they will be 
able to obta 0 percent of the Martins Creck traffic Soo expects 
to realize a net revenue contribution of $113,400, and any traffic 
which it realizes will contribute to its net: revenue position 
Respondent Erie expects to sce a gain of $130,000. Though 
ConAgra does not state the extent to which it will use the proposed 
rates. there are indications of record that it believes the proposed 
rates to be attractive. This shipper produces flour for sale in an 
environment where it competes with the six protestant mills Up to 
the present, wheat has been purchased from two elevators at 
Buffalo. One of the sources of supply competes with ConAgra in the 
sale of bakery flour. and, though the record is not entirely clear, 1 
appears that the other source is a producer of family flour. Though 
there is no evidence of record that ConAgra has been treated 
unfairly by the elevators in the purchase of wheat, there are 
compelling reasons why ConAgra would support a direct, all- 
weather route from the large grain terminals in Minnesota to 
Martins Creek. In the considered origin area there are elevators 
from which wheat could be purchased which do not compete ina 
substantial way with the shipper. Furthermore, the proposed rates 
are competitive with the water-rail and the all-rail routes via Byttalo 
Though the proposed rates are higher than the water-motor or the 
rail-motor route over Buffalo, use of the latter route would require 
use of storage elevators at Buffalo. As pointed out by protestants, 
ConAgra could purchase wheat at Twin Ports, arrange its own lake 
vessel transportation, store the wheat at Buffalo and draw upon the 
supplies as they are needed. Though this is an alternative open to 
ConAgra, we do not believe it should be deprived of use of lawful 
rate and forced to exercise a course of action which it has not seen 
fit to pursue. 

Respondent Erie stands to benefit by an overall improvement in 
its net revenue position, provided of course that ConAgra tenders 
all or most of its traffic to the all-rail route. In addition, respondent 
can reasonably expect other benefits. The cars which are no longer 
used in the movement of wheat from Buffalo to Martins Creek can 


be used to relieve car shortages experienced by respondent in its 
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Marion, Ohio, division. The evidence shows that in 1972 the 
average per car revenue realized trom grain and grain products was 
$471. The sacrifice of the Buffalo-Martins Creek traffic will release 
about 714 covered hopper cars yearly and, on the assumption that 
each such car used elsewhere in the system would bring revenue of 
$471, respondent can reasonably expect to realize an additional sum 
of about $336,000. Though Erie does not show whether the average 
revenue figure of $471 is compensatory, we believe, on the basis of 
the studies presented here, that traffic handled in covered hopper 
cars is profitable. Several of the flour mill protestants apparently 
share this view. 

Respondent Erie shows that the movement of traffic through its 
Buffalo terminal is time consuming. A study of 110 cars moved from 
Buffalo to Martins Creek showed that the average turnaround time 
was 14.7 days. Testimony elicited of ConAgra supports this finding. 
Though protestant Pillsbury’s experience at Buffalo is favorable, it is 
not established which carrier it uses out of Buffalo. Protestants 
submit that Erie ought not to profit by its own negligence of 
inaction and points out that Erie and its parent railroad, Norfolk & 
Western, have not attempted to jointly solve the problems of the 
Buffalo terminal. We encourage Erie to improve the efficiency of 
the Buffalo terminal. We recognize that this may be an expensive 
undertaking. Erie may wish to consider the property of seeking 
financial assistance for this purpose pursuant to the provisions of 
the Regional Rail Reorganization Act of 1973. 

One final observation is in order. We recognize the financial 
plight of Erie and the broad public interest in preserving a viable 
network of railroad service. We believe that the proposed rates are 
a step toward realizing Erie’s goal of improving its. financial 
standing. The proposed rates do not constitute an irrevocable 
commitment of Erie’s resources. They carry an expiration date of 
September 15, 1974, and thus will afford respondents an 
Opportunity to review the performance of the rates in terms of 
effect on the carriers net revenue position. 

The protestant flour mills believe that ConAgra can be expected 
to move about 32 percent of its wheat requirements by nonregulated 
motor carriage from Buffalo to Martins Creek, but they argue that if 
there were a commitment on ConAgra’s part to tender respondents 
all or a substantial percentage of its requirements, such an 
understanding would constitute an unfair and destructive 
competitive practice contrary to the national transportation policy 


and, therefore, unjust and unreasonable under section | of the act, 
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citing Great Lakes Ship Owners Assn. v. Chicago & N. W. Ry., 337 
1.C.C. 287 and 341 1.C.C. 272. Protestant Lake Carriers’ join in this 
criticism. 

The evidence establishes that ConAgra is attracted to the 
respondents’ proposal because of the pricing feature, and it is this 
characteristic which respondents hope will sustain the shipper’s 
interest. There are other rail lines which serve Twin Cities and 
Twin Ports while Penn Central serves the community of Martins 
Creek, and through reciprocal switching, the supporting shippers 
mill. There are no reasons of record for believing that these carriers 
could not publish their own rate at a competitive level. 
Furthermore, there is nothing of record to indicate that lake vessel 
participation in the Martins Creek movement is precluded by 
anything except the pricing feature. 

Several protestants, but particularly Penn Central and the flour 
mills, submit that Erie's operation of the unit train between 
Scranton and Martins Creek will be so beset by operational 
problems, inefficiency, and uncertainty as to jeopardize the 
feasibility of the operation. Furthermore, protestants state that the 
problems which respondent can expect to encounter are so 
staggering as to cast doubt on the reliability and probative value of 
the cost study which purports to show that respondent's share of the 
assailed rate is reasonably compensatory. At the outset we note that 
Erie made no study of the way the train would operate over the 14- 
mile track segment between Portland and Martins Creek, and we 
recognize that there was considerable uncertainty and confuston 
regarding the manner in which the train would be handled. Initially 
it was contemplated that all 50 cars with two 3,600-horse power 
engines would move from Chicago to Martins Creek intact. After 
receiving the verified statements of Penn Central's Manager-Service 
Planning and the cost study submitted on behalf of the protestant 
flour millers. both circulated in advance of the hearing, respondent 
substantially revised its plan of operation. The evidence shows that 
the Martins Creek train does not conform to the classic unit trains 
such as are operated by Penn Central to Monroe, Mich., and 
Berwick. Pa. There is no requirement, however, that this particular 
train conform to the classical or ideal concept of what a unit train 
should be. Respondent's original cost study was revised at the 
hearing to comport with the revisions in its plan of operations, and 
on the adjusted basis Erie's total variable cost per 100 pounds is 
26.967 cents. The cost study submitted by the protestant flour mills 
shows the cost to be 28 cents. Thus it is clear that the operation as 
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presently envisioned will yield a return which more than meets the 
variable cost of conducting the operation. In the final analysis the 
question of whether a proposal conforms with the statutory 
standards set forth in section 1(5) is determined by the 
compensativeness of the rate and on this basis we conclude that the 
rates conform to the statutory standard. 

As outlined elsewhe-e in the report the train will be handled from 
Erie's Chica,'o yard to Scranton, a distance of about 836 miles, in a 
manner which substantially conforms to protestants’ definition of 
what a unit train should be. At Scranton the two 3,600-horsepower 
locomotives will be removed and replaced by three 2,500- 
horsepower units. The train will continue another 61 miles to 
Portland where it will be separated into two 2S-car cuts for the 
remaining 14-mile movement to the mill. We have already 
described in detail the manner in which respondent intends to 
handle the two cuts of 25 cars. As noted. tais portion of the journey 
will require the service of a locai crew headquartered at Bangor, 
about midway between P land and Martins Creek, and a crew 
brought in from the yar. at Croxton, N.J., about 81 miles from 
Bangor. This crew will enter on duty status at the time it enters the 
yard though it does not commence its work assignment until it 
reaches Bangor, 81 miles away. Once the cars arrive at Erie's 
Martins Creek yard there is a certain amount of work which must be 
accomplished in the yard preparatory to entering ConAgra’s 
premises. Once in the yard the cars must be separated and switched 
before placement can be considered complete. The reverse of this 
operation must be performed when returning the empty cars to 
Portland for the trip to ‘Chicago. It is clear that the manner in which 
the train will be handled between Portland and Martins Creek is 
more costly, less efficient. and cumbersome than would be the case 
if the entire 50-car train were moved intact to ConAgra’s premises. 
Nevertheless, we belicve the contemplated plan of operation to be 
feasible. The problems foreseen By. the rrotestants in placing the 
cars for unloading and the possibiiiv chat the loaded or empty cars 
will block either or both of the plant entrances are not so 
substantial as to justify disapproval of the proposal. Unit trains do 
not move on the spur of the moment. Actual movement is preceded 
by consultation between the shipper and the carriers and many of 
the problems foreseen by protestants will be anticipated by the 

arties to the transportation. Responcent Erie's Portland-Bangor 
branch and the shipper’s personne) will be expecting the arrival of 


the trains and can be counted upon to make every effort to work out 
346 LCC 


467a 


INTERSTATE COMMERCE COMMISSION REPORTS 


their mutual problems. Many of the difficulties regarding placement 
of the cars, the unloading, and the blocking of the plant entrances 
are the responsibility of ConAgra and the latter sees no 
insurmountable barrier in receiving the unit trains. Only about 21 
trains will be received each year and as their arrival can be planned, 
the disruption of the operation of the mill can be kept to the 
minimum. 

Other questions raised by Penn Central as to the ruling grade 
traversed by the train beyond Scranton, and track curvature and 
highway grade level crossings on the stretch of track between 
Portland and Martins Creek are not specifically answered by Erie, 
but we have respondent's assurance that the operation is feasible. 
Clearly, Erie will be operating a unit train under somewhat less than 
ideal conditions. But we ave convinced that the benefits of modern 
freight handling concepts ought not be confined only to those who 
can obtain the maximum advantage of improved technology. There 
is room for the less advantaged, consistent of course with conformity 
to the governing statutory standards. The feasibility of Soo’s 
handling of its portion of the contemplated unit train movement is 
not assailed, undoubtedly because respondeni’s handling of the train 
will be identical to the manner in which the Buffalo unit train is 
presently being handled. 

Protestants Penn Central and the flour mills deplore the adverse 
effect the proposed rates will have on the operations of the eastern 
railroads and those mills which depend upon Penn Central and other 
eastern railroads for the movement of wheat and flour. Penn Central 
is in reorganization under section 77 of the Bankruptcy Act and the 
Commission is obligated under the national transportation policy to 
administer the substantive provisions of the act so as to promote the 
objectives of that policy including the fostering of sound economic 
conditions in the transportation industry. The plight of the eastern 
railroads have been recognized in numerous decisions by this agency 
and by the recently enacted Regional Rail Reorganization Act of 
1973. 

Penn Central, like Erie, serves Chicago as well as Buffalo. From 
the former it moves grain to the East and participates in the Buffalo 
unit train movement. It is quite probable that some of the grain 
which it has handled to Buffalo eventually moved to Martins Creek. 
With approval of the proposed rates this traffic will be lost to 
protestant. Flour is handled trom Buffalo and Chicago to the same 
eastern market which ConAgra solicits. Protestants emphasize that 
the proposed rates will not generate new business, dut will merely 
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cause a change in old traffic patterns resulting in Erie's eastern 
rivals adopting rate-cutting measures to protect their traffic. 

The Commission has disapproved rates where it was shown that 
their approval would lead to ruinous competition and disastrous 
effects on commerce. However, we are not presented with that sort 
of situation here. The record does not disclose the volume of wheat 
and flour traffic handled by Penn Central from Chicago and Buffalo 
and in the absence of such a showing the effect of the proposed rates 
on protestant cannot be determined with any degree of precision. 
There is evidence that protestants’ covered hopper car business out 
of Buffaio is sorely taxed with the result that shippers requiring this 
type of equipment are subject to long waiting periods before they 
can expect to be furnished equipment. In a transportion milieu 
where competition is the norm the Commission must exercise its 
responsibilities so as to promote a general climate where carriers 
are afforded the maximum opportunity to achieve financial vigor 
without also endangering the public's need for efficient and 
economical transportation services. The financial problems of a 
Carrier may not be used as a shield to protect it from competition. 
Respondent Erie is in much the same position as Penn Central and 
we do not believe that there is sufficient evidence of record to 
warrant a conclusion that the propused rates would have a ruinous 
effect on rival carriers and, therefore, would be unlawful. 

During the course of the hearing much was made by Penn Central 
of the unfairness of the arrangement whereby respondent Soo 
receives 35 percent (25.28 cents) of the proposed 72.25-cent rate 
while respondent Erie receives 65 percent (46.97 cents) as its share. 
The divisional split of the Buffalo unit train rate is 40 percent or 
17.2 cents to Soc and 60 percent of 25.8 cents to Erie. Soo’s train 
operation obligations are the same under both rates, but it will 
receive additional revenue of about 8.08 cents or about 50 percent 
more for performing the same service as it provides when the unit 
train moves to Buffalo. 

The record is clear, however, that the divisional arrangement 
accords full consideration to the interests of both carriers. Though 
as noted above Erie will experience operational problems in 
handling the unit train between Portland and Martins Creek, Soo 
will be charged with the duty of assembling the 50 empty cars which 
are to comprise the train. At Twin Ports it must move the empty cars 
from Stinson Yard to Rice’s Point Yard, a distance of 7 miles, and 
return with the loaded cars. ('n traffic originating at Twin Cities, 50 
empty cars must be assembled though the switching operation will 
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be simpler. Soo's cost study shows that the revenue contribution per 
100 pounds is about 5.4 cents on movements trom Twin Ports and 
almost 6 cents from Twin Cities, while Erie realizes almost 20 cents 
on the basis of its study or almost 19 cents as found by protestant 
flour mills. Comparison of the divisional agreement applicable in 
connection with the proposed rate with those currently in effect on 
multicar or unit train movements of wheat from Twin Cities and 
Twin Ports to various eastern and southern ports for export, for 
greater distances than those involved here, shows that the 
considered agreement is more favorable to Erie. 

Protestant flour mills submit that the evidence shows that 
respondent Soo is committed to supply covered hopper grain cars in 
sufficient numbers to meet ConAgra’s requirements, but has no 
similar commitment to supply cars to the protestant mills in 
connection with their movements to Buffalo. Thus respondents are 
said to extend an unlawful preference to ConAgra which will work 
to the advantage of that shipper and to the disadvantage of the 
Buffalo mills. A related issue is raised by Penn Central which claims 
that Soo's commitment to ConAgra will reduce the cars which it will 
be able to furnish for the Buffalo unit train movement with the result 
that protestant will have to supply more cars for this movement or 
suffer a loss of business. 

Respondents and protestants agree that covered hopper cars for 
the movement of grain are in short supply. The Commission is aware 
of the problem and from time to time issues car service orders 
designed to promote the equitable distribution of freight cars. Soo 
has a fleet of 2,054 covered hopper cars and the governing car 
service order allows it to dedicate 277 such cars or about 13 percent 
of its fleet to unit train operations 

Though at one point in the record Soo did state that it had a 
commitment to ConAgra in the matter of car supply and though 
protestant Pilisbury stated that a railroad representative declined to 
provide equipment because of a commitment to ConAgra, there is 
other evidence by Soo that its understanding wth ConAgra is the 
same as the arrangement it has with shippers who use the Buffalo 
unit train rate. Protestants Peavey, Standard Milling, and Pillsbury 
testified to the inability of Soo ic provide equipment at the times 
requested. However, respondent has initiated at least one unit train 
movement for each protestantand more are contemplated as the 
season advances. During the 1974 season of closed navigation Soo 
and its Chicago connections plan to dedicate five unit trains to 
move grain to Buffalo. These trains are expected to make about 60 
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trips. The record indicates that an additional 60 or so trains are 
planned by other origin lines which participate in the Buffalo unit 
train movement. Thus, though the Buffalo unit train tariff does not 
require that the shipper tender three consecutive trainload 
movements, the effect of which would be to tie up the equipment for 
the period of time required to complete the movement, the same 
dedication of equipment is the practice on the Buffalo movement. 
Of course the Buffalo unit train rate is used by several shippers with 
mills at Buffalo, whereas, the Martins Creek rate will be used only 
by ConAgra. This, however, is not a preference by design but by 
accident 

There is another matter to be considered. The demand for rail 
wheat at Buffalo is substantially greater this year than in all the 
previous years that the rate has been in effect. The reason for this 
shift in transportation patterns is due to the high cost of owning 
wheat as explained in more detail elsewhere in the report. Thus the 
present tight supply of cars may not characterize the grain trade in 
the 1975 season of closed navigation. 

Respondents, intervener supporting respondents, and protestants 
agree that about 18 of the contemplated trains to Martins Creek will 
move during the season of open navigation, while the balance or 
about 3 trains will move during the season of closed navigation. In 
contrast, all the Buffalo unit train movements since the time the rate 
was first established, with but one possible exception, have moved 
during the season of closed navigation. Thus in effect the two unit 
train movements should complement each other and together bring 
about a desirable year-round employment of a valuable resource. 

The proposed tariff provides for the payment of allowances in the 
event ConAgra should elect to furnish its own cars for the 
movement of wheat to Martins Creek. ConAgra has a fleet of 150 
covered hopper cars and in the near future expects to take delivery 
on 100 additional units. In the event the supply of Soo cars should 
become tight the shipper is willing to supply cars out of its fleet. 
There is no similar provision in the Buffalo unit train tariff, but 
respondents indicate a willingness to modify the tariff in this respect 
should there be a request or should the Commission find that an 
authorization for allowances in this tariff but not in the Buffalo unit 
train tariff constitutes a violation of section 3. None of the 
protestant mills has been interested in furnishing its own equipment 
though several operate private fleets. At this time the dissimilarity is 
academic and, considering that respondents are willing to authorize 
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payment of allowances, we see no reason to disapprove the rates for 
this reason. 

Finally, we note that respondents and ConAgra disavow any 
intention to practice the type of preference-prejudice proscribed by 
section 3 of the act. Should the carriers fail to abide by the policy 
stated in this section, the aggrieved parties have other sources of 
relief. 

Protestant Board of Trade of the city of Chicago submits that it 
would be to respondent's economic advantage to retain its covered 
hopper car fleet in the area which it serves. Lake Carriers’ asserts 
that if respondents and the Commission are really concerned about 
car supply shortages they should allow grain to move by lake vessel 
from Twin Ports to Buffalo thereby freeing covered hopper cars for 
other service. 

Though Soo did state that it would be to its advantage to keep its 
cars on line, it also indicated that it was seeking to grow and 
improve its net revenue position, and on balance it sees the current 
proposal as a way to achieve growth. As a matter of broad public 
interest it ought to be remembered that an efficient nationwide 
network of rail service requires that railcars furnished by the origin 
line frequently must move off line. Transportation companies must 
meet the needs of commerce and these needs frequently extend 
beyond the lines of any single carrier. It should be noted that the 
Martins Creek plant is operational and is dependent on rail 
delivered wheat. There are reasonable grounds for believing that the 
employment of a unit train to furnish the wheat is overall more 
efficient in terms of car use than is the Buffalo-Martins Creek 
movement under the five-car rate. 

Protestant flour mills aver that the proposed 72.25-cent rate is 
unjust and unreasonable in that it includes a factor for lake vessel 
service which is unrealistically low. Except for the order of 
suspension, the 72.25-cent rate would have applied during the open 
season of navigation from April | through September 15, 1974, yet 
the water factor used by respondents in computing the level of the 
rate was bascd on water charges prevailing during the 1973 season of 
open navigation. Respondents should have exercised an informed 
judgmeni as to the level of the lake vessel charge during the 1974 
vessel season. Their failure to do this results in an “understatement” 
of the suspended rate for application during the navigation season. 

Protestants show that lake vessel charges have increased almost 


45 percent or about 7.5 percent a year over the 6-year period from 
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1966 through 1971. The Commission is asked to take such fact into 
consideration, as well as the continuing inflationary trend of the 
economy. Protestant Peavey shows that application of the 7.5- 
percent increase figure to ConAgra's statement of the average 1973 
vessel charge of 25.83 cents produces a vessel cost of 27.77 cents. It 
concludes that the proposed rate has been understated by at least 2 
cents. Protestant Pillsbury testified that the 1974 lake vessel charges 
will be at least 29 to 30 cents. The understatement in the water 
vessel factor is important in that as little as a1 cent a 100 pounds is 
important in determining the mode of service used by the miller in 
moving wheat by the bakery in choosing a supplier. 

Protestant flour mills argue that the proper anniversary date for 
the proposed rate which is to apply during the open season of 
navigation is the end of February or about 30 days prior to the 
opening of the navigation season. Such a date will give respondents a 
better idea of what the lake vessel charges will be for the coming 
season. Accordingly, the September 15 expiration date is said to be 
an unreasonable practice in violation of section 1(6) of the act. They 
submit that the Buffalo unit train rate cannot be used to justify the 
proposed rate, pointing out that the Buffalo unit train rate is not 
competitive with lake vessel service during the season of open 
navigation. The Buffalo millers do not have a unit train rate offering 
a service competitive with the lake vessel service during the season 
of navigation. Yet ConAgra, while purporting to seek only what the 
Buffalo millers have, is actually asking for unit train service to 
compete with the lake vessel movement during the navigation 
season. 

We see nothing improper in the proposed rate either by reason of 
the September 15 anniversary date or because the 1973 lake vessel 
charge was used as the water factor in constructing ConAgra’'s 
alternative transportation charges. First, the proposed 88-cent rate 
is to have application during the season of closed navigation and in 
arriving at what the rate level should be respondents took into 
account ConAgra’s alternative transportation charges, one factor of 
which is the Buffalo unit train rate. As the latter rate has an effective 
date of September 15, there is a certain logic in having the same 
effective date apply in connection with the Martins Creek tariff. It is 
true, as protestants point out, that establishing a rate effective 
September 15, which is to have application during the open season 
of navigation beginning April | of the following year, may understate 
the vesse! charge which is to apply for the coming year. There are 

346 LOC 


4738 


846 INTERSTATE COMMERCE COMMISSION REPORTS 


° 


two answers to this. First, respondents intend to meet the alternative 
transportation costs available to ConAgra: that is, the iake vessel 
charge, the elevator charge at Buffalo, and the rail rate beyond tc 
Martins Creek, and the proposed rate will be increased to the levei 
of the alternative costs. Secondly, and as discussed in more detail 
later, the rule of ratemaking in section | 5a(3) requires that the rates 
of a carrier shall not be held up to a particular level to protect the 
traffic of any other mode, giving due consideration to the objectives 
of the national transportation policy. To find the proposed rate 
unlawful because of failure to include the precise level of the water 
factor would be contrary to the guidelines set forth in the aforesaid 
section. Finally, the same anniversary date for both the Buffalo and 
the Martins Creek tariffs should make it easier to avoid future 
controversies between respondents, the Buffalo millers, and 
ConAgra as to proper rate levels for their respective movements. 

The proposed rates are said to be unjust and unreasonable in 
violation of section 1(5) of the act and the national transportation 
policy in that they will put the protestant flour mills at a substantial 
competitive disadvantage in competing with ConAgra in the eastern 
market for flour to bakeries which prefer delivery by truck. 

Protestants show that large and growing numbers of bakeries insist 
upon truck delivery, including those which are on rail and equipped 
to receive bulk flour by this mode. International Multifoods 
compiled a list of 158 bakeries in the eastern market of which adout 
$6 are on rail. Of the total number 86 receive bulk flour, of 
which a little more than half are on rail. There are a number of 
; reasons for this preference which we have alluded to previously and 
there would be no point in discussing the matter again. 

It is ConAgra’s policy to open flour mills in close proximity to the 
areas where flour is sold in recognition of the fact that it is cheaper 
to move wheat in large volumes for long distances than flour. The 
record shows that ConAgra is not alone in recognizing the 
advantages of this practice. The Martins Creek mill is less than 100 
miles from major consuming centers in New York, New Jersey, and 
eastern Pennsylvania. In excess of 80 percent of production will be 
delivered by the shipper using its fleet of bulk flour trailers. 
ConAgra intends to solicit all users of bakery flour whether located 
on rail or off rail, but in general it believes its prime appeai wiii be 
to those bakeries which are not located on a rail siding. 

ConAgra, apparently in an effort to demonstrate that the proposal 
will not adversely affect the competitive position of the Buffalo 
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mills, shows that the combination of the proposed rate of 72.25 
cents, the 2-cent intraplant transfer expense, and the cost of motor 
delivery to the important markets of Philadelphia, Hackensack, 
Brooklyn, and Jamaica results in total costs of $1.0325, $1.0425, 
$1.0725, and $1.0825, respectively. It compares these costs with 
those experienced by the Buffaio mills using lake vessel service to 
move wheat from Twin Ports to Buffalo and a 58-cent rail rate on 
flour from Buffalo to the East, resulting in total laid down costs to 
all four points of 88 cents. 

Protestants submit that the above comparison fails to reflect 
ConAgra’s advantage in two respects. First, the lake vessel factor 
was based on 1973 lake vessel charges and without question these 
charges will be greater in 1974. Second, no consideration was given 
to protestants’ costs in selling flour in the eastern market to 
customers who require or prefer delivery by motor vehicle. Thus, 
protestant Peavey shows that the expense of moving flour from 
Rollins terminal at Norristown. Pa., by motor carrier to accounts in 
Philadelphia is 26.50 cents. From Brooklyn Eastern District 
Terminal to accounts in Brooklyn and Jamaica the cost is 12 cents, 
while to those in Hackensack it is 18 cents. Other protestants show 
similar or higher expenses for truck delivery. Protestant shows that 
on a total cost basis, that is on the wheat from Twin Ports to Buffalo 
and flour beyond, ConAgra’s advantage is 25.34 cents at 
Philadelphia, 2.84 cents at Brooklyn, 1.84 cents at Jamaica, and 
11.84 cents at Hackensack. 

Protestants ADM and Ross Industries produce flour in the 
Midwest and rely upon rail carriers to move their product to the 
eastern market where it is sold in competition with that which is 
produced by ConAgra and the Buffalo mills. ADM from its miils in 
Minnesota and Iowa pays a rate of $1.18 to Philadelphia. The 
expense of transferring the flour to truck and the cost of delivery by 
the latter mode to accounts in Philadelphia is 25 cents producing a 
total expense of $1.43 as compared with ConAgra's cost of $1.0325. 

Ross Industries fears that approval of the proposed 72.25-cent 
rate will enable ConAgra to ship hard winter wheat from Omaha at a 
total cost of $1.0825 (36 cents Omaha to Twin Cities and 72.25 
cents Twin Cities to Martins Creek). The present charge on this 
variety of wheat is a combination rate over Chicago of $1.25. The 
reasons why ConAgra would perhaps be interested in buying hard 
winter wheat have been referred to elsewhere, but protestant 
submits that the 17-cent advantage offered by the proposed rate 
would provide ConAgra with an additional advantage. 
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Though protestant flour mills show that a great many bakeries are 
located off rail and though the advantages of motor carrier delivery 
are many, with the exception of Standard Milling, they do not 
disclose the voiume of their flour sales which move through the 
several rail terminals for transfer to motor vehicles. Standard 
disclosed that, in 1973, 3,148,137 hundredweight or 3,159 cars 
moved to the Brooklyn Eastern District Terminal, but the record 
does not show how much of this traffic comes from Buffalo. 

There are a number of indications of record that items of expense 
other than identifiable transportation costs will determine a mill's 
success in selling flour in the eastern market. Thus, ConAgra has 
moved four trailer loads to a bakery in Waterbury, Conn., but future 
shipments to this account will move by rail from the company’s mills 
in Nebraska. Protestant ADM is shown to incur a cost of $1.43 on 
motor delivered flour in Philadelphia, whereas, the Buffalo mills can 
reach the same account at a cost of $1.31, yet despite a 12-cent 
handicap, protestant apparently has been able to retain its share of 
the market. There appears to be a good deai more fluidity in the 
eastern market than protestants indicate. The Martins Creek mill 
had been in operation about 8 months at the time of the héaring, but 
the evidence of any substantial switch in sales from protestants to 
ConAgra was lacking. Protestants Peavey and Standard do not refer 
to any accounts which have been lost to ConAgra. Pillsbury lost 
business in Waterbury to ConAgra’s Nebraska mills, ADM lost an 
account in Philadelphia to ConAgra, who in turn lost it to another 
miiler, while Ross lost an account at Easton to ConAgra who in turn 
lost it to some other miller. International Multifoods appears to be 
the biggest loser with a total of five accounts. The evidence 
indicates that bakers exercise a considerable degree of mobility in 
the purchase of flour, many floating from one producer to another. 

There is another matter to be considered. The record shows that 
the Buffalo mills enjoy an advantage over ConAgra on movements to 
accounts which will accept rail delivered flour. On the basis of 
protestant Peavey's comparison, the advantage of the Buffalo mills 
ranges from about 5 cents at Philadelphia to 10 cents at Jamaica. 

The marketing of flur is a competitive business with sales turning 
on as little as a cent or less difference per 100 pounds. The 
positioning of flour mills close to the markets they will serve is @ 
policy of ConAgra, as well as the mills with which it competes. It is 
not the purpose of the act to equalize every producer's position in a 
given market. See Wheat & Wheat Flour, Westbound, 337 1.C.C. at 


879-880. 
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Protestants Lake Carriers’ Association, Internationa! Association 
of Great Lakes Ports, and Seaway Port Authority of Duluth argue 
that the proposed rates are an unfair and destructive competitive 
practice of the type forbidden by the national transportation policy 
in that they fail to recognize the inherent cost and service 
advantages of commerce on the Great Lakes. The basis for this 
complaint is that respondent Erie does not hold out rates or unit 
train service on wheat interchanged at Buffalo with lake carriers at 
levels comparable, distance considered, to the proposed rates. 
Similarly, Erie does not offer to publish rates or unit train service on 
flour milled a: Buffalo and shipped to the New York City and 
Philadelphia areas at levels comparable to the proposed basis. It is 
alleged that Erie's action is also violative of sections 1(5), 2, and 
3(4) of the act. Protestants refer to numerous cases where the Courts 
and Commission have disapproved rail rates which discriminated 
agains: water transportation incliding Interstate Commerce 
Commission v. Mechling, 330 U.S. 567, Chicago, Rock Island & 
Pacific R. Co. v. United States, 233 F. Supp. 381, and James 
McWilliams Blue Line, Inc. y. United States, 100 F. Supp. 56. 

Protesiant Lake Carriers’ points out that the present lake vessel 
rate from Twin Ports to Buffalo including the cost of transferral is 
about 35 cents. The rate on flour from Buffalo to New York and 
Philadelphia is 58 cen:s, producing a through water-rail charge of 93 
cents. To meet the competition posed by the proposed 72.25-cent 
rate, protestant’s members would have to reduce the water carrier 
cost from 35 cents to 14.75 cents or about 59 percent. The rail 
distance from Twin Ports to Martins Creek is about 1,379 miles, 
while the distance from Buffalo to Martins Creek is about 340 miles. 
Thus respondents are transporting wheat an additional 1,039 miles 
for only 14.25 cents more than they obtain for handling flour from 
Buffalo to the eastern market. Stated otherwise, Erie transports flour 
340 miles at a charge which is about 80 percent of the proposed 
72.25-cent rate which appiies for a distance of about 1,039 miles. 
The existing single-car rate on wheat from Twin Ports to Martins 
Creek is $1.05 or 32.75 cents higher than the proposed 72.25-cent 
rate. The protestant concludes that a reduction of this ma,.situde 
can only ‘.e classed as predatory. The inability of the lake carriers to 
compete with the proposed rate is not due to the inherent efficiency 
of the all-rail route, but rather to Erie's discriminatory failure to 
provide unit train rates and service, distance considered, from 
Buffalo to Martins Creek, New York City and Philadelphia. Erie is 
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said to be using its monopoly control of the area east of Buffalo to 
force grain traffic off the Great Lakes and onto the all-rail route 
through the device of keeping the ex-lake rates out of Buffalo at 
such a high level as to preclude use of the lake-rail route. 

Resolution of these issues impels consideration of the rule of 
ratemaking set forth in section 15a of the act. Section 1Sa(2) 
requires that the Commission, in exercising its ratemaking powers, 
give consideration, among other factors, to the effect of the rate on 
the movement of traffic by the carrier for which the rates are 
published, and to the public’s need for adequate and efficient rail 
service. Section 15a(3) provides that in a proceeding involving 
competition between carriers of different modes the Commission 
shall consider the effect of the rate on the proponent and that the 
rate of the proponent shall not be held to a particular level to 
protect the traffic of another mode of transportation, giving duc 
consideration to the objectives of the national transportation policy. 
The clear import of the above language is that in a carrier 
competitive rate adjustment the Commission's concern must be 
directed primarily to the effect of the rate on the proponent, and 
that the rate must square with the broad objectives of the national 
transportation policy. Protestant places particular emphasis on 
those portions of the above statement which require in effect that 
the act be administered so as to recognize and preserve the inherent 
advantages of each mode of service and to encourage establishment 
of reasonable charges without unfair or destructive competitive 
practices. 

The issue then is whether the proposed rates deprive protestants 
members of their inherent advantage. The record does not disclose 
protestant’s cost of providing service from Twin Ports to Buffalo, but 
in its brief reference is made to the common knowledge that lake 
vessel rates are depressed because of foreign competition, and, 
therefore, it is logical to assume that the cost of performing service 
is but little below the prevailing vessel rates. As protestant’s 
members are shown to be transporting wheat at 16 cents a bushel for 
the 992 miles from Twin Ports to Buffalo they are said to have the 
inherent advantage. However, in an intermodal rate proceeding the 
Commission may not substitute assumption for hard evidence. 
Protestant presented little evidence as to the character of the 
operations conducted by its members. Its failure in this regard, when 
considered in light of the other facts of record, leads us to conclude 
that the proposal does not take away the inherent advantage of water 
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Furthermore, there is no warrant for concluding that the rate is a 
destructive competitive practice. First, lake vessels presently handle 
about 87 percent of the wheat traffic which moves from Twin Ports 
to Buffalo. There is no real danger that the proposed rates will cause 
them to lose their predominant position in meeting the wheat 
requirements of the Buffalo mills. Even with approval of the 
Proposed rates protestant carriers can expect to continue handling 
about 80 percent of the wheat which could be considered as moving 
to or via Buffalo. 

There is another matter which must be evaluated. The national 
transportation policy contains a number of guidelines which the 
Commission is obligated to take into account in administering the 
act. Protestant has referred of course to the clauses requiring that 
inherent advantages be preserved and destructive competitive 
practices outlawed, but of equal standing is the requirement that the 
act be administered in a way so as to promote efficient service and 
foster sound economic conditions in transportation. The record 
establishes that respondent Erie is in poor financial condition and 
the proposed rates are looked upon as a step toward financial vigor. 
Though certain protestants believe that the proposed rates will work 
to Erie's financial disadvantage, we have weighed the evidence and 
conclude that Erie's expectations are justified. There is also the 
question of the efficiency of Erie’s operations at Buffalo. Both Erie 
and ConAgra state that the movement of traffic out of Buffalo is an 
expensive, time-consuming operation. Protestant Pillsbury shows 
that in terms of transit time, shipments from Buffalo are more likely 
to arrive at destinagion on schedule than those dispatched from 11 
other company terminals. Aside from the fact that protestant 
measures transit time without disclosing the norm of service or its 
expectations, we are constrained to accept respondent's study which 
shows that during the 3-month period of August, September, and 
October 1973, the average turnaround time Buffalo to Martins 
Creek to Buffalo was 14.7 days. This is substantially longer than the 
contemplated round trip time between Twin Ports and Martins 
Creek. In short the record in this proceeding as applied to the 
national transportation policy does not justify the conclusion that 
the proposed rates are contrary to that policy. This brings us back to 
the substantive rule of ratemaking set forth in section 15a and in 
light of the clear unqualified language of that section to the effect 
that in exercising its ratemaking functions the Commission shall 
consider the rate in terms of its effect on the proponet carrier, we 
have no hesitancy in concluding that the rates are shown to be just 
and reasonable. 
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Section 3(4) provides in effect that rail carriers shall not 
discriminate in their rates between any connecting line or unduly 
prejudice any connecting line in the distribution of traffic that is not 
routed by the shipper. Insofar as is pertinent to the issues in this 
proceeding, a connecting line is defined as a common carrier by 
water subject to part III of the act. So far as the record shows, 
protestant’s members are not regulated carriers and, therefore, not 
entitled to protection under section 3(4). Aside from this, however, 
it is clear that there is no merit in protestant’s argument. Section 
3(4) is designed to discourage unequal treatment of connecting 
carriers at a given point. The proposed all-rail route passes well 
south of Buffao and Erie does not extend unequal treatment at 
Buffalo as between carriers. 

Section 2 makes it unlawful for a carrier to charge or extend to 
any person a greater or lesser compensation for any service 
rendered than it charges or extends to any other person for doing 
him a like and contemporaneous service in the transportation of a 
like kind of traffic under substantially similar circumstances and 
conditions. The provisions of this section are clearly intended for 
the protection of similarly situated shippers or receivers of traffic. 
Even if this were not true, Erie's allegedly discriminatory treatment 
of protestant Lake Carriers’ or the flour millers located at Buffalo is 
not coupled with a corresponding favored treatment of other 
interests. : 

Finally, protestant Lake Carriers cont 3 that the Commission 
must evaluate whether the lake vessels or the railroads are the most 
efficient in terms of fuel consumption. Great Lakes bulk cargo 
vessels using oil-fired engines transport 495 ton-miles of cargo on a 
gallon of fuel. More importantly, most of the lake vessels handling 
grain use coal as a fuel. The efficiency of lake vessel service in terms 
of fuel consumption is established, but so is that of unit train 
movements. The relative merits of lake vessel service compared rail 
service in terms of energy consumption are factors to be considered 
in the disposition of this proceeding, but in the context of the 
manner in which this proceeding has developed, they must be 
considered along with numerous other criteria in determining the 
proper disposition of this proceeding We conclude that fuel 
conservation advantages as between the competing modes of service 
was not developed to the point where is it dispositive of the 
proceeding. 

Protestant Board of Trade of the city of Chicago submits that the 
failure to apply the proposed rates at Chicago violates sections 3(1) 
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and 4(1) of the act. Chicago is directly intermediate over 
respondents’ route of movement from Twir Cities or Twin Ports to 
Martins Creek. It is a major grain terminal with extensive grain 
storage capacity and is capable of loading and handling unit trains of 
50 or more covered hopper cars. No unit train rate is published from 
Chicago to Martins Creek with the result that grain originating there 
is subject to a flat rate of 98 cents or a proportional rate of 81 cents. 
Thus the Chicago proportional rate is 8.75 cents higher than the 
proposed 72.25-cent rate during the season of open navigation. It 
suffers under an even greater disadvantage if the flat rate is used for 
comparison purposes. Section 4(1) provides: 


It shall be unlawful for any common carrier subject to this part or part III to charge 
or receive any greater compensation in the aggregate for the transportation of 
passengers, or of like kind of property, for a shorter than for a longer distance over 
the same line or route in the same direction, the shorter being included within the 
longer distance, *** 


Protestant recognizes that the Commission has found that there is 
no fourth section viclation in situations where the unit train rate 
from the more distant point is compared with a single-car rate from 
an intermediate origin on the ground that the transportation service 
from the named origin was unlike that being offerz:d from the 
intermediate point. Protestant submits that this view of the fourth 
section is outmoded. Today the covered hopper car is the customary 
vehicle used in the movement of grain and the use of these cars in 
unit train movements is increasing and will continue to do so. 
Accordingly, the guidelines used in determining fourth section 
violations where singie-car rates apply from both the named and the 
intermediate origins should be applied in situations such as here 
where a unit train rate is published from a named origin. Protestant 
notes that the Commission has instituted a rulemaking proceeding, 
Ex Parte No. 304, Amendment of Rule 27 of Tariff Circular Ne. 
20—intermediate Application of Rates, looking toward the 
possibility or requiring carriers publishing unit train or multicar 
rates to make sucht rates applicable at intermediate origins. 

With respect to the section 3 issue, protestant contends that the 
proposed rates extend an unfair preference to elevators at Twin 
Ports and Twin Cities while at the same time the failure of 
respondents to extend these same rates to elevators at Chicago 
constitutes undue prejudice. Reference is made to Chicago Board of 
Trade vy. Illinois Central R. Co., 344 1.C.C. 818, 830, where the 
Commission said: 
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To support a finding of a violation of section 3(1), it must be shown (1) that there is 
a disparity in rates, (2) that the complaining party is competitively injured, actually or 
potentially, (3) that the defendant carriers are thé common source of both the 
allegedly prejudicial and preferential treatment, and (4) that the disparity in rates is 
not justified by transportation conditions. Compare Big River Industries, Inc. v. 
Aberdeen & R. R. Co., 329 1.C.C. 539. The complainant has the burden of proving the 
presence of the first three factors, and the defendants have the burden of justifying the 
disparity under “(4).” 


Though the issues raised by protestant relate to two different 
sections of the act, discrimination is common to both and they will 
be discussed jointly. The record discloses that there is a disparity of 
rates and that respondent Erie is the source of the alleged 
preference and prejudice. We are not persuaded, however, that 
protestant or any of its members have been competitively harmed. 
We accept the.claim that Chicago is a large grain market with 
extensive storage facilities and that 4 elevators in the area are 
capable of loading unit trains of 50 of more cars. But the record 
discloses that the Martins Creek mill wit! purchase wheat only at 
Twin Cities or Twin Ports. There is absolutely no evidence that 
ConAgra is interested in buying wheat at Chicago or that the 
Chicago elevators are interested in negotiating a sale of grain to 
ConAgra. 

Accordingly, we conclude that the proposed rates are not in 
violation of either sections 3(1) or 4(1) of the act insofar as these 
issues ave raised Dy this protestant. We note that the fourth section 
issue will be resolved in Ex Parte No. 304. The latter is a general 
rulemaking proceeding where full consideration can be accorded 
the questions of policy raised by protestant. 

Protestant also contends the2 the proposed tariff schedule violates 
section 6 in that, while provision is made for application of the 
proposed rates at destinations intermediate to Martins Creek, there 
is no similar treatment for intermediate origins. Criticism is also 
directed to the proportional character of the proposed rates on the 
ground that this limits the use of the rate and it would have been 
better had the rate been published as a flat rate. Protestant does not 
explain how or why the matters which it has raised violate section 6. 
In general, however, that section merely requires that tariffs be set 
forth in such a way that the rate level and the terms governing use of 
the rate can be applied with the greatest possibie degree of 
certainty. We conclude that the proposed schedule :xeets the 
requirements of section 6. 

Protestants Seaway Port Authority of Duluth and International 
Association «f Great lakes Ports and the protestant flour mills 
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allege that application of the 72.25-cent rate from Twin Cities and 
Minnesota Transfer as well as from Twin Ports is preferential to the 
former and prejudicial to the latter, is unjust and unreasonable and 
constitutes a destructive competitive practice. Protestants submit 
that the 72.2S-cent rate is designed to meet the alternative 
transportation cost available to ConAgra of moving wheat from 
Twin Ports to Buffalo, the elevator cost at Buffalo, and the rail rate 
beyond to Martins Creek, but they point out that there can be no 
similar justification for applying the same rate from Twin Cities and 
Minnesota Transfer about 160 miles inland from Twin Ports. The 
true alternative cost from Twin Cities would include a factor of 15 
cents which is the charge for moving wheat from Twin Cities to 
Twin Ports. Respondents in reply show that grain rates from most 
country origins are the same to both Twin Cities and Twin Ports and 
that the same rates apply from both terminals to both the gulf and 
Atlantic ports for export, as well as to points in official territory. 

We agree with protestants. Both Twin Cities and Twin Ports are 
large grain terminal centers and we may properly assume that they 
are in competition for the outbound movement of wheat. Twin Ports 
by reason of its location has a transportation advantage in relation to 
Twin Cities which the proposed 72.25-cent rate ignores. 
Respondent Soo serves both Twin Cities and Twin Ports and does 
not show why a water-related rate from Twin Ports should be 
applied to origins 160 miles inland. We are not persuaded that past 
practices equating the rates to and from the two markets nor the 
future possibility of fourth section violations in the event other 
carriers join the adjustment constitute sufficient reason for 
similarity of treatment in this proceeding. A lawful rate from the 
preferred origins would be 88 cenis which is substantially the 
product of the local 15-cent rate from Twin Cities to Twin Ports and 
the proposed 72.25-cent rate beyond. 

Upon consideration of all evidence of record, we conclude that 
the proposed 72.25-cent rate from Minneapolis, St. Paul, and 
Minnesota Transfer, Minn., to Martins Creek, Pa., is unlawful to the 
extent that the rate from those points is less than 88 cents, We 
further conclude that the proposed 72.25-cent rate from Duluth- 
Superior (Twin Ports) during the season of open navigation on the 
Great Lakes and the proposed 88-cent rate from all tariff origins 
during the season of closed navigation are shown to be just and 
reasonable and otherwise lawful. 

Respondents submit that the proposed scheduie if approved will 
not result in a significant effect on the quality of the human 
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environment. Protestants do not dispute respondents assertion 
except insofar as their comments concerning covered hopper car 
shortages and the fuel saving characteristics of lake vessel service 
may be said to have a bearing on the environment. We have stated 
that these criticisms of the proposal when considered in the context 
of all relevant factors do not indicate that the proposal is at odds 
with the purposes sought to be achieved by the National 
Environmental Policy Act of 1969. Mention has already been made 
of the delays Erie shipments encounter at Buffalo and to the fact 
that 32 percent of ConAgra’s requirements have moved by exempt 
motor carriage from Buffalo. We, therefore, believe the substitution 
of these services by the unit train will benefit the environment. 


FINDINGS 


We find that the proposed schedule is unlawful without prejudice 
to the republication of said schedule to reflect rates consistent with 
the above-stated conclusions. An order will be entered requiring 
cancellation of the proposed schedule and discontinuing the 
proceeding. We further find that this decision is not a major Federal 
action significantly affecting the quality of the human environment 
within the meaning of the National Environmental Policy Act of 
1969. 


COMMISSIONER HARDIN, dissenting in part: 
I disagree with the majority's holding that the maintenance of 


identical rates from the Twin Ports and Twin Cities to Martins 
Creek during the open navigation season is unduly preferential to 
inland points and unduly prejudicial to Twin Ports, or is otherwise 
unlawful. ‘ 


It is ordered, That respondents be, and they are hereby notified 
and required to cancel the schedule described in the order of 
October 31, 1973, by the Commission, Division 2, Acting as an 
Appellate Division, upon rot less than 1 day's notice to this 
Commission and to the general public by filing and posting in the 
manner prescribed under section 6 of the Interstate Commerce Act, 
without prejudice to the filing of a new schedule in conformity with 
the above-stated conclusions. ff 

And it is further ordered, That the proceeding be, and it is hereby, 


discontinued. 
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By the Commission, division 2. 
ROBERT L. OSWALD 


(SEAL) Secretary. 


APPENDIX A 


At Twin Ports cars for the first movement will be gathered from normal grain 
releases of cars emptied in the area. The cars will be assembled at the Stinson Avenue 
Yard in Superior. When sufficient cars have been gathered they will move as a unit to 
the Rice's Point Yard in Duluth, a trip of about 7 miles. Normally a yard transfer crew 
which comes on duty at Rice’s Point Yard at 11:30 p.m. will handle regular transfer 
business from Rice's Point to Stinson and will return to Rice's Point with the empty 
unit train. The cars will be doubied or tripled into the yard tracks. The trip from 
Stinson to Rice's Point and the work of placing the cars requires less than 2 hours to 
perform. 

The loading of the cars will take place at one of three elevators. Respondent serves 
the elevators which are adjacent to the Rice’s Point Yard lead tracks. Each of the 
elevators has three or four tracks for loading and unloading freight cars. The empty 
cars in groups of 14 wili be pulled from the yard and shoved to a spot adjacent to the 
appropriate elevator. Approximately | 1/2 to 2 hours will be consumed in the four 
moves required to spot the empties. When the cars are loaded they will be returned to 
Rice's Point Yard in four separate movements by a yard engine. This should require 
the same amount of time as the placement of the cars. A transfer crew will run light 
with two engines from Stinson Yard te Rice's Point Yard and on arrival will assist the 
Rice’s Point Yard engine in assembling the train and testing the braking system upor 
the completion of which it will transfer the loaded cars to Stinson Yard. The transfer 
requires about 6 hours. At Stinson Avenue Yard, after the road caboose and road 
power are added a ‘nother brake test performed, the train will be ready for 
departure to Chicago. 

Respondent uses two locomotives one of 3,000-horsepower and the other 2,250 
horsepower as head-end power in moving unit grain trains. Two 1,750-horsepower 
engines are also used as pushers to negotiate a grade from Superior to Hillcrest, Wis.. 
the latter being 18.9 miles south of Superior. One 3,000-horsepower engine is used as 
a pusher from Shop's Yard at North Fond du Lac, Wis., to negotiate the Byron grade 
located 11.3 miles south or North Fond du Lac. This power is more than sufficient to 
move a train having a total trailing weight of approximately 6,500 gross tons. For the 
original trip the two head end power units will move light 211.6 miles from Stevens 
Point, Wis., t6 Superior. The helper power is available at Superior and Shop's Yard. 

Train and engine crews for the original trip will need te deadhead over the territory 
as follows: 


1. A crew deadheads from Stevens Point to Superior (211.6 miles) and handles the 
loaded train back to Stevens Point, 

2. A crew deadheads 90.7 miles from North Fend du Lac to Stevens Point and works 
the train back to North Fond du Lac, 

3. A crew moves the train 141.5 miles from Fond du Lac to respondent's Schiller 
Park Yard, Chicago. lil, and deadheads back to Fend du Lac 
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The entire 443.8-mile road-haul movement *enerelly requires about 20 hours. At 
Schiller Park a transfer crew moves the train intact to the Erie's S!st Street Yard in 
Chicago. It returns to Schiller Park with the locomotives and caboose. The transfer 
crew is on duty about 5 hours and travels about 36 miles round trip. 

An empty unit train returned by the Erie at the 51st Street Yard will be handled in 
the reverse of that described above, except that no deadheading of power is required. 
A Fond du Lac crew will deadhead to Schiller Park and move the train to Fond du 
Lac where another crew will take the cars to Stevens Point. The Fond du Lac crew 
will work or deadhead to its base. Only one 3,000- horsepower unit is required to move 
the train from S!st Street Yard at Chicago to Stevens Point, and at the latter point a 
2,250-horsepower engine would assist from Stevens Point to Superior. The return trip 
will consume about 20 hours. 

The second and subsequent movements, except the last trip from Twin Ports to 
Chicago and return, will be handled in the same manner as described above, except 
that there will be no need to deadhead locomotives and crew from Stevens Point to 
Superior because they are already there, having Srought in the empty train. The crew 
wouid be held over at Superior in off-duty status for 16 to 22 hours. In the event the 
empty train arrives at Stinson Avenue Yard after 8: p.m., the cars would be placed at 
the elevator the following morning and the 24-hours free time begins to run from the 
time of placement. As the Buffalo unit train rate is used by several shippers, there are 
frequent occasions when on the arrival of an empty train from Buffalo, there is a fully 
loaded unit train ready to move, thus reducing the crew's layover time. Of course on 
the second and subsequent movements there is no need to gather freight cars. 

The fast trip from Twin Ports will be identical with the second and subsequent 
intervening trips as far as the loaded train movement is concerned. When the last 
empty train is received at Chicago, it will be moved to Schiller Park Yard by a transfer 
crew and the train will be broken up avid tie cars distributed to field locations as the 
needs of commerce might dictate. The empties would move out of Schiller Park in 
regular train service. 

At Minneapolis the unit grain train will be loaded at the McMillan Elevator 
adjacent to respondent's Shoreham Yard. Cars for the first train will be gathered at 
the “Park’ tracks located in the Shoreham Yard just east of the elevator, from normal 
releases of cars emptied in the area. The McMillan Elevator has 2 tracks which will 
each handle approximately 22 cars. Normally only one track is used to load unit 
trains. Three moves will be required to place 50 empty cars at the elevator. After 
completing the second and third drog: of the empties, the yard engine wouid return 
with the loaded cars from the first and second trips. The yard engine's fourth trip to 
the elevator will be light, but it will return with the loaded cars brought in by the third 
trip. About | 1/2-hours yard engine time is required for each of the four movements. 
Yard engines are always available at this location. Loaded cars are held on the yara 
tracks as they are returned. 

When all 50 cars have been gathered they are doubled together by the yard engine, 
brakes are inspected, and caboose and two 3,000-horsepower locomotives are 
attached. Locomotive: are readily available at Shoreham which is a major supply 
point for power. The two locomotives would remain for the entire 435.4-mile road 
haul to Chicago. An additional 3,000-horsepower unit would push the train from 
Shoreham for 2 miles over Central Avenue in Minneapolis and a similar unit would 
also push the train from North Fond du Lac to Byron, as previously described. A crew 
would be deadheaded to Shoreham Yard from Chippewa Falis, Wis.. 100.2 miles. This 
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crew will work the train back to Chippewa Falls. Another crew would deadhead 103.0 
miles from Stevens Point to Chippewa Falis and return in service. From Stevens Point 
to Chicago the operation of ine train would be identical in every respect to that of the 
one from Twin Ports. The return of the empty train from the Erie's 51s: Street Yard in 
Chicago would be the exact opposite of the loaded movement and as described in 
connection with the Twin Ports operation but would be performed with one 3,000- 
horsepower locomotive. 

The second and all subsequent movements, except the last trip from Minneapolis to 
Chicago and return, would be identical to the original trip described above, except 
there would be no need to deadhead a crew from Chippewa Falls to Shoreham Yard as 
the same crew which brought the empty train to Shoreham Yard would return the next 
ioaded train to Chippewa Falls. As noted above the crew may have to layover, but 
there is more activity at Shoreham Yard and the layover would not be as long as might 
possibly occur at Twin Ports. As the empty cars would arrive with the returning train, 
no gathering of cars is involved. 

The last trip from Minneapolis would be identical with the second and succeeding 
trips insofar as the loaded movemer : is concerned. When the last train is received at 
the Erie's 51st Street Yard in Chicago it would be transferred to respondent's Schiller 
Park Yard and the empties would be handled in ordinary train service. The 435.4-mile 
line-haul movement from Minneapolis to Schiller Park, and the empty return trip, 
would each take about 20 hours. 

In the original statement circulated to all parties prior to the hearing, Erie stated 
that the contemplated unit train to Martins Creek would require six crews from point 
of receipt at the 51st Street Yard in Chicago to placement at Martins Creek. In the 
same statement it was indicated that two 3,600- horsepower tocomotives would haul 
the train intact from Chicago to Martins Creek with one similar unit helping from 
Marion to Kent, Ohio, and two similar units assisting for a distance of 9 miles between 
Scranton and Elmhurst, Pa. At the hearing respondent modified its plan for operating 
the irain with respect to the number of crews and locomotives to be used and in the 
handling beyond Portland, Pa. 

At the hearing, Erie insisted that the 14-mile branch between Portland and Martins 
Creek could accommodate two 3,600-horsepower locomotives and that this would 
eventually be the way the unit train would be operated but in order to avoid any 
problems on the branch there would be certain modifications in the proposal as 
hereinafter discussed and these modifications would continue to be the practice until 
the track on the branch was updated. 

As presently envisaged the train will move 835 miles from Chicago to Scranton 
substantially as originally outlined. There the two 3,600- horsepower engines will be 
replaced by three 2,500-horsepower units which will take the train about 61 miles to 
Portland. Six crew's will be required to make the trip from Chicago to Scranton. The 
train wiil terminate at Portland where respondent has a breakup yard and the line-haul 
crew will move light to Scranton with one of the three 2,500- horsepower locomotives. 
There are two local switch crews that work the Portland-Bangor branch. They are 
based at Bangor about 7 mi'<s from Portland. Depending on the time the train arrives 
at Portland both. one, or perhaps none of the two crew is at Portland. In the latter 
event a crew will have to travel from Bangor to Portland. The local switch crew using 
the two 2,500-horsepower units will divide the train behind the 25th car and proceed 
about 14 miles to the Martins Creek yard where the first 14 cars will be separated 
from the remaining 1! cars. The yard will accommodate about 55 covered hopper cars 
without blocking entry or egress to the yard. The two engines pulling 14 cars will then 
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enter ConAgra’s premises on track No. 2 lying west of the 12 grain storage bins 
Though the record is not entirely clear it appears that the last 10 cars of the 14-car cut 
will be dropped on the south side of the unloading pit. The locomotives with the 
remaining four cars will then move several hundred feet south onto a stub end switch 
which leads to track No. 4. When the switch is cleared the train will then back out of 
the switch and move north on a connecting track which leads to track No. 4. The 
latter is a north-south track, paralleling track No. 2 but on the east side of the 12 grain 
storage bins. The four cars will be placed near the unloading pit The locomotives will 
uncouple and reverse their course and enter the switch. From the switch they will 
move north on track No. | and will leave the premises. The crew will immediately 
couple the locomotives to the 25th car and begin pushing the !1-car cut into the plant 
premises on track No. |. The transfer will proceed until the first car is on the south 
side of the unloading pit. The crew will then return 14 miles to Portland to pick up 
the remaining 25 cars and bring them to the Martins Creek Yard which is about 1/3 
mile north of the ConAgra facility. When this is completed the crew goes about its 
normal switching duties or as the case may be, off duty. 

ConAgra personnel unload the cars by either pushing them or allowing them to roll 
by gravity so that the discharge gate on the underside of the hopper car is directly 
over the pit which is to receive the wheat. After the car is unioaded it moves by 
gravity or with some shipper assistance ta the north end of the plant. 

A crew from Croxton, N.J., Erie's eastern terminus and about 81 miles from Bangor, 
will deadhead from Croxton by avi, Sus, or locomotive to Bangor where it will pick 
up the two 2,500-horsepower locomotives and proceed to the ConAgra facility and 
collect the first 25 cars which have been emptied pulling them from the shipper’s 
premises into respondent's Martins Creek Yard. The same crew will then proceed to 
place the second group of 25 cars in the same fashion as was done with the first group. 
When this is completed the 25 empty cars wil! be taken to Portland at which point the 
Croxton crew returns to base. Travel time for Croxton to Bangor is less than 3 hours. 

One of the 2 Bangor switch crews will gether up the second group of 25 cars on 
ConAgra's premises and take them to Portland where they will be coupled to the first 
group and the train is then ready for its westbound movement. A crew from Scranton 
moves light from that point to Portland and begins moving the train westward. The 
local Bangor switch crew will then board the switch engine which has been sitting at 
Portland and go about its cus; mary tasks. Work performed > the unit train by the 
local crew based at Bangor and the Croxton crew will consume about 7 hours. Total 
lapsed time from arrival of the loaded train at Portland to departure of the empty train 
from that point is estimated to he 30 to 37 hours. According to the tariff, free time 
commences to ‘an from the first 7 a.m. after actual or constructive placement. 

Respondent Erie's manager of trausportation concedes that the operation as he 
testified to involves more time and expense than does the type of operation 
contempiated in the original statement submitted as exhibit 3. But he does not believe 
the modifications are substantial inasmuch as the 14-mile journey from Portland to 
Martins Creek is said to be in the nature of terminal handling. No switching study ws 
made of the Portland to Martins Creek segment of the movement prior to publication 
of the proposed rates. 
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APPENDIX B 
Shipper supporting respondents 


ConAgra, Inc., Omaha, Nebr., is a Producer of grain derived foods for human and 
animal consumption, operating 15 flour mills in the United States with 1 each in 
Alabama, Georgia, Florida, California, Illinois, Montana, Minnesota, Texas, 3 in 
Pennsylvania at Mariins Creek, Red Lion, and Treichlers, and 4 in Nebraska The 
company has experienced rapid expansion since 1963 when it was operating only four 
mills. Since 1963, sales have increased from about $76 million to about $420 million 
The company’s General Traffic Manager, Mr. Stone, testified at the hearing 

Production commenced at Martins Creek in May 1973. As the plant will produce 
flour for the baking industry it is dependent on receiving hard spring wheat grown in 
Minnesota and the Dakotas. It is designed to produce 6,000 hundredweights of flour 
daily or 1,560,000 hundredweights yearly. In terms of wheat requirements the mill 
grind is 13,800 bushels daily or 3,$88,000 bushels annually. About 136 pounds of 
wheat or 2.3 bushels is required to produce 100 pounds of flour. During the period 
from May | to November 30, 1973, 533,801 bushels of wheat arrived by rail in the 
service of respondent Erie and 248,120 bushels by nonregulated motor carriage 
Railcars unload at elevators known as the B plant about 1.1 miles from the A plant 
where the wheat is ground into flour. Motor carriers unload at the A plant. The 
Storage Capacity of the A plant is about ! million bushels, while that of ihe B plant is 
300,000 bushels. As of the hearing, 650,000 bushels of soft wheat and 200,000 bushels 
of hard spring wheat were in storage. The former is held for the use of the company 
mill at Treichlers about 27 miles west of Martins Creek. Because the Martins Creek 
mill is far removed from the wheat Browing area more grain is carried in storage than 
would be necessary if the plant was closer to the North Central States where hard 
Spring wheat is grown. Most outbound shipments will be in bulk form 

Cond gra intends to build a durum mill at Martins Creek with a capacity to produce 
5,000 hundredweights of durum floor daily. This facility wil! draw on durum wheat 
which is grown in the same Beneral area as hard spring wheat. A flour mill will be 
opened at Hudson. N.Y., in the near future. It will have a capacity of 4,000 hundred- 
weights daily and like Martins Creek will Brind hard spring wheat. The company is 
committed to placing flour mills as close as Possible to the consuming markets and the 
mill at Martins Creek is an example of this practice. Martins Creek is in the eastern 
edge of Pennsylvania on State Highway 611 abou: midway between Interstate 
Highways 78 and 80. It is within 75 to 90 miles of major Consuming markets at 
Philadelphia, New York City, and northern New Jersey. 

The placement of flour mills close to consuming markets is neither new nor 
uncommon. Most of the protestaat millers have followed the practice, the impetus for 
which is the fact that grain in large voluiies can be transported cheaper than single 
cars of flour thus creating a situation where transportation charges are reduced as 
mills move closer to the consuming market. Four of the six protestant millers offering 
evidence at the hearing have wheat grinding facilities at Buffalo and take advantage of 
low cust lake vessel shipping charges or the Buffalo unit train rate. There are flour 
mills at many large consuming centers including such markets as Chicago, Hl. St. 
Louis, Mo., Los Angeles and Oakland, Calif . Seattle, Wash.. Portland. Oreg.. Denver, 
Colo., Charlotte. N.C., Tampa and Jacksonville. Fla. and Culpepper, Va. Several 
Protestants operate mills at these points. 
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The Buffalo mills are able to market flour in Pennsylvania, New York, New Jersey, 
Maryland, Delaware, and the District of Columbia with a total population of 
$5,127,000 persons. The per capita consumption of flour is about 109 pounds annually 
and on this basis the above area has a total consumption of 60,088,430 hundredweight. 
ConAgra’s production of 1,560 hundredweight represents an ability to supply about 
2.5 percent of the market. The flour mills at Buffalo can produce 83,900 
hundredweight of flour daily or 21,814,000 hundredweight annually. Thus they have 
the capacity to serve 36 percent of the eastern market. Buffalo and Martins Creek 
together can serve only about 38.5 percent of the market. 

ConAgra does not own or control elevator storage capacity at Twin Ports or Buffalo 
and has no desire to do so. The protesting millers have storage capacity of almost 12 
million bushels at Twin Ports and close to 21 million bushels at Buffalo. Heretofore 
the shipper's wheat requirements have been supplied from the Buffalo facilities of 
General Mills and Standard Milling Company. ConAgra’s witness does not know how 
that wheat reached Buffalo but it could have moved in the Buffalo unit train. 
Respondent Erie has handied about 68 percent of the shipper’s wheat traffic with the 
balance moving in nonregulated motor carrier service. Much of the traffic has moved 
in Erie equipment, but when not available the shipper has furnished its own hopper 
cars. ConAgra has a fleet of 150 covered hopper cars and has used as many as 10 in 
the Buffalo-Martins Creek run, though as of the hearing date somewhere between 3 
and 5 cars were being used. Since December 1973, Erie has not paid mileage 
- ‘lowances. 

Delays have been encountered in receiving rail grain from Buffalo ar . 2n several 
occasions the Martins Creek plant has been on the verge of closing because shipments 
did not arrive on schedule. In October 1973, a trailerioad of whcat was shipped in 
private carriage from Philadelphia. The delays are attributed to congesi’< at 
respondent Erie's railroad yard and to the inability of one of the two Buffalo sup, :.ers 
to simultaneously unload vessels and load rail carriers. Efforts have been made to 

have Erie improve the service out of Buffalo. Erie's offer to establish a unit train rate 
of 34 cents from Buffalo to Martins Creek provided ConAgra would furnish the 
hopper cars was not accepted because it would mean a total cost of about 45 cents a 
100 pounds. The shipper considered the use of its private motor equipment to move 
wheat from Buffalo to Martins Creek, but the arrangement was thought to be too 
costly. If it must continue to rely on Buffalo as a source of wheat a more consistent 
and reliable outside trucking service will be sought. However, ConAgra refused to 
become entirely dependent on any one mode of service or source of supply. 

The proposed adjustment will permit the purchase of wheat from firms which are 
not competing for flour sales in the eastern markets. There are a number of grain 
merchandising firms at Twin Ports and Twin Cities which are willing to seil wheat and 
which do not compete in the manufacture of flour. The witness had no knowledge as 
to how much of the company's requirements would originate at Twin Ports as 
distinguished from Twin Cities. 

ConAgra shows that the alternative transportation costs are substantially the same 
as those Gescribed by respondent Soo. The motor carriers which handled 32 percent 
of the inbound shipments of wheat charged from 33.33 to 36.67 cents or a statistical 
averag: of 35 cents a 100 pounds. The actual cost of rail delivered wheat is 2 cents 
higher than the figures reported by Soo because rai! delivered wheat is unloaded at 
plant B and must be trucked to plant A at a cost .stimated to be about 2 cents a 
hundredweight using private carriage. 
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In excess of 80 percent of the flour produced at Martins Creek moves in the 
shipper's private carriage operation to points in an area which generally lie within 100 
miles of the plant. Precise records are kept of the cost of providing this service. To the 
important markets of Philadelphia, Hackensack, N.J., and Brooklyn and Jamaica, N.Y., 
the cost to the shipper is 29, 30, 33, and 34 cents per 100 pounds, respectively. Most 
of the production moves to accounts where the cost of private carriage ranges from 29 
to 34 cents. 

ConAgra solicits all users of bakery flour, large and small, whether on rail or off 
rail. Generally the large bakeries are located on rail and are oriented toward receiving 
bulk flour by covered hopper car. Many have never received a shipment by truck 
except perhaps in emergencies. Most bakeries which receive bulk flour by rail can 
accept delivery by truck with little or no modification of the plant's equipment. The 
shipper is selling bulk truck flour to a bakery in Philadelphia and one at Jamaica, both 
of which are on rail. ConAgra’s driver connects the vehicle's discharge system to the 
baker's inlet tube, whereas on rail deliveries the baker must make the hookup. Sack 
flour is placed on pallets and the pallets are loaded on the trailer or boxcar by forklift. 
At destination the baker unloads by use of a forklift. Demurrage charges are not 
assessed customers who delay the unioading of a vehicle, but if the delays are chronic 
the price to the customer will reflect the extra cost of service. 

ConAgra compares its total costs to the aforesaid four markets with those incurred 
at the same markets by the Buffalo millers. To determine its costs the witness 
combines the proposed 72.25-cent rate on wheat to Martins Creek. the 2-cent transfer 
cost from plant B to plant A, and the aforementioned private trucking charges. On this 
basis the total delivered cost is $1.0325 to Philadelphia, $1.0425 to Hackensack, 
$1.0725 to Brooklyn, and $1.0825 to Jamaica. 

Taking information furnished by protestant flour mills on September 5, 1972, in 
their petition for suspension of the rate proposed in I. and $. Docket No. 8784. the 
shipper shows that the average cost of moving wheat to Buffalo {apparently during the 
1972 season) was 30 cents a 100 pounds. Adding this to the Penn Central rail rate of 
58 cents, minimum 50,000 pounds, at the Ex Parte No. 299 level, produces a through 
charge to all the four named points of 88 cents. During the season of closed navigation 
the Martins Creek cost will increase 15.75 cents by reason of the 88-cent proposed 
rate which will take effect during this period. The above comparison is said to show 
that the Buffalc millers have an important advantage. 

Regarding protestants’ criticism that the September 15 expiration date of the 
proposed tariff provides ConAgra with an outdated water factor for the coming year, 
the latter notes tnat the Buffalo unit train rate expires on the same date and that rate is 
also based on the water factor. Furthermore, protestants’ argument 2saumes that lake 
vessel charges are widely erratic. During the 1973 season of open navigation charges 
ranged from 15 to 16 cents a bushel or 25 to 26.67 cents per hundredweight 
of an average of 25.83 cents. During the 1966 season vessel charges ranged from 10 to 
13.5 cents a bushel, whereas, during 197! the range was from 14.5 to 17 cents. As 
these rates are exempt from Commission regulation the law of supply and demand is 
the biggest influence in the level of the charge. It is clear ConAgra insists that lake 
vessel rates are stable and there is every reason to believe that the stability will 
continue into the 1974 season especially when it is realized that the volume of lake 
vessel grain to Buffalo is declining. Should the 1974 lake vessel charge be higher than 
the 26.67 cents used in constructing the proposed 72.25-cent rate, ConAgra will not 

object to respondents’ increasing their charge to take into account the current lake 
vessel cost 
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On November 27, 1973, the witness contacted Penn Central's district sales manager 
in Omaha, Nebr., Mr. Ryan, seeking to have the latier furnish equipment for the move- 
ment of grain from Buffalo to Martins Creek. By letter of December 4, 1973, Mr. Ryan 
advised the witness that his request was referred to Philadelphia. The letter further 
stated that covered hopper cars are in short supply and that Buffalo shippers were 
experiencing delays of 4 to 6 weeks in obtaining equipment. It was suggested that an 
order be placed for equipment so that ConAgra could be placed on the waiting Hist 
The witness asked to be put on the waiting list, but up to the time of the hearing he has 
not been advised when cars will be available. ConAgra did not offer to furnish Pean 
Central any of its equipment. 

The witness is acquainted with Mr. Pau) Jison, Director—Market Planning and 
Research for Penn Central and Mr. George Wallace, Vice President of Marketing for 
the railroad, and has had discussions with these people c~ cerning rates on the 
movement of wheat to Martins Creek. He did not seek their ‘asixcance in obtaining 
equipment because their titles indicated that they had no car suy)p'y responsibilities. 


PROTESTANT FLOUR MILLS 


The following discussion treats the evidence of each protestant separately, but in 
the interest of avoiding needless repetition, comments raised by more than one of the 
parties are discussed but once. 

Peavey Company is a merchandiser and processor of grain and grain products 
operating nine flour mills in the United States wit a combined milling capacity of 
89,800 hundredweight daily. The mills at Buffalo can produce 10,500 hundredweight 
of flour and 5,000 hundredweight of durum daily. The company has five grain 
elevators at Twin Cities with a combined capacity of 11,100,000 bushels, one at Twin 
Ports with a capacity of 4,246,000 bushels, and one at Buffalo capable of storing 
3,250,000 bushels. The elevators at Twin Cities and Twin Ports are served by either 
Burlington Northern or the Chicago North Western, while the facilities at Buffalo are 
local to Penn Central. However, all rail lines serving the above-named points can 
reach Peavey through reciprocal switching arrangements. The Buffalo facilities are on 
the Buffalo River which empties into Lake Erie and are, therefore, accessible to lake 
vessels. 

Asa merchandiser of grain Peavey has sold wheat to many milling companies. Sales 
have been made to ConAgra, but the witness had no knowledge of the size of the 
transactions or the destination of the shipments, and such sales as were made 
occurred more than 5 years ago. ConAgra has not sought to purchase wheat at Buffalo 
and protestant has not solicited business. In fact, because of the short supply of wheat 
at Buffalo, protestant is not presently in a position to sell to cutside accounts. Upon 
receiving an appropriate and timely request Peavey, as well as protestant International 
Multifoods, would be willing to enter upon meaningful negotiations. However, it is not 
a common practice to sell wheat to be milled into flour to a company which competes 
in the production of flour. 

In years past it was the practice of the Buffalo mills to store their winter grind of 
wheat in lake vessels which spent the season of closed navigation tied to the Buffalo 
piers. This custom was not followed during the winter of 1973-74. The witness was not 
able to explain the departure from customary practice but he concedes that in discus- 
sions preceding the close of navigation the high cost of ownership was mentioned as a 
possible reason for the failure to store wheat at Buffalo lakeside, but he is of the 
impression that this was not necessarily the controlling consideration. 
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The Buffalo unit train rate was not designed to compete with lake vessel transporta- 
tion during the open season of navigation. The rate was too high to serve such a 
purpose. Rather it was offered as an alternative to the practice of shipping wheat in 
lake vessels near the close of the navigation season and Storing the wheat in the lake 
vessels during the cold months and then using the wheat during the winter grind 
season. The Buffalo unit train rate was competi ) this situation because the 
Buffalo millers, in addition to the water transportation charge, incurred costs relating 
to storage on the lake vessel, interest on the money invested in the wheat, insurance, 
and possible fluctuation in the price of wheat during the period of storage. 

With but one possible exception, all of the unit train shipments to Buffalo have 
moved during the season of closed navigation. During the period 1973-74 season up to 
the date of hearing, there have been four unit train shipments. Three were originated 
at Twin Cities by Burlington Northern and one at Superior by Soo. The latter moved 
about mid-January 1974. Until recently Soo declined to furnish cars Stating that it had 
a prior commitment to ConAgra and to industries served direct. The elevator at 
Superior, which is served by the Chicago North Western and respondent, indicated 
that the time required by the former to switch the train added to the total turnaround 
time of the movement. No complaint was made of the length of time required by 
Peavey to load and unload the cars. Covered hopper cars are in short supply for all 
lines serving Twin Ports and Twin Cities and Peavey is concerned as to whether it will 
be abie to obtain sufficient wheat to sustain the Buffalo mill. It is hopeful of moving 
10 more unit trains. There have been no movements by the Chicago North Western 
but consideration is being given to the use of this carrier. Within a 6-week period 
preceding the hearing protestant was compelled to move 80 carloads of wheat at the 
single-car rate of 0.105 cents, 

Though the Buffalo unit train rate is 43 cents, shippers at Twin Ports or Twin Cities 
owning grain which originated in the country during the period prior to the latest 
general increase could move the grain out of the elevator at the rate level which 
prevailed at the time the grain moved from the country origin. Peavey concedes that 
its recent shipments could have moved at a rate less than the current 43-cent level. 
Because of a limiting provision in the tariff under consideration, ConAgra could not 
realize such an advantage. 

From its inception the Buffalo unit train rate applied from Twin Ports and Twin 
Cities. Peavey did not request Soo to include Twin Cities in the tariff, but neither did 
it oppose this phase of the proposal. It would prefer to originate trains at Twin Ports 
(Superior), but until recently Bui i.ngton Northern was the only carrier which would 
guarantee equipment and it would, therefore, oppose any effort to cancel application 
of the rate to Twin Cities. Protestant notes that Burlington Northern does not 
Participate in the rate from Twin Ports and, therefore, Twin Cities could not be 
considered as an intermediate point. Twin Cities is not intermediate between Twin 
Ports and Chicago so far as the Soo or the Chicago Northern Western are cv >cerned. 
Thus Peavey submits there is little likeichood of a fourth section problem developing 
in the event other railroads should elect to join in the Martins Creek rate. 

Extending ConAgra the same rate from Twin Cities as from Twin Ports is an 
advantage. First, water competition may possibly justify a water compelled rate from 
Twin Ports, but Twin Cities is 150 miles west of Twin Ports and there is no water 
transportation from this point. Furthermore, the price of wheat may vary between the 
two origins and this may give ConAgra the advantage of buying from the cheapest 
source. The Buffalo unit train rate is not competitive with the lake vessel mode during 
the season of open navigation. ConAgra, while purporting to seek only what the 
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Buffalo millers have, is really getting a rate competitive with the lake vessel charge 
during the season of open navigation. The Buffalo unit train rate gives the Buffalo 
millers an alternative source of supply, but only during the season of closed naviga- 
tion. They do not have a viable alternative transportation service during the season of 
open navigation. 

The Buffalo unit train rate had been »~ublished with an expiration date. As the 
expiration date approaches the railroads and interested shippers consider the various 
factors which will influence the level of the rate for the approaching season of closed 
navigation. Among elements considered are general rate increases, changes in vessc! 
rates and storage costs, insurance and interest costs, and wheat prices. Over the years 
there have been changes relating to the type of equipment to be furnished, the 
governing minimum weight, and demurrage rules. Presently, the rate is not subject to 
an expiration date. 

Peavey objects to the September 15 effective date provided for in the proposed 
schedule. Such an effective date is not objectionable insofar as the Buffalo unit train 
rate is concerned because this rate has practical application only during the season of 
closed navigation. At the time the rate becomes effective al! factors pertinent to the 
winter storage in lake vessels are known and have been the subject of discussion 
between the railroe¢s and the interested shippers, though it is conceded that there ts 
an element of uncertainty regarding the level of wheat prices. It is conceded that the 
railroads have been * curate in estimating the alternative costs and that the rate is ata 
lawful level 

In contrast the proposed 72.25-cent rate will apply on rail movements during the 
open season of navigation to begin about April 1974. At the time the rate level was 
set, which was actually a month or more prior to September 15, there was no way to 
know what the lake vessel transportation charges and other related costs will be when 
the season of navigation opens about April 1974. Peavey believes the unit train rate 
for the open season of navigation should be set to become effective about the end of 
February. 

The protestant mills’ marketing area includes New York, New Jersey, eastern Penn- 
sylvania, Delaware, Maryland, and the New England States, and they compete with 
each other, with ConAgra, and with midwestern mills for sales in this area. Most 
customers in this area are beyond feasible trucking distance (150-200 miles) and can 
only be served by rail. A large and ever increasing number of bakeries are not located 
on rail sidings and to compete for this market the Buffalo mills must move their flour 
by railcar to rail bulk terminals like those at Rollins Terminal, Norristown, Pa, and 
Brooklyn Eastern District Terminal, Brooklyn, N.Y., where the flour is transferred 
from the railcar to motor trailers or to temporary storage. The record does not reveal 
the percentage of Peavey's total flour production which moves through the above- 
named facilities. 

The Buffalo mills submit that ConAgra in computing their cost of delivering flour 
gave no consideration to the expense incurred by reason of the transfer of flour from 
railcar to motor bulk trailer and the cost incurred by the movement of the flour from 
point of transfer to final destination. Peavey takes the costs of the Buffalo mills as 
shown by ConAgra but makes certain adjustments to bring them up to date as well as 
to reflect the entire expense. Thus it shows that the 1973 cost of lake vessel trans- 
portation to Buffalo was 32.85 cents’ as contrasted with the 30-cent figure shown by 


‘Peavey's actual cross-lake experience during the 1973 navigation season was that the average 
cost to move grain from Duluth-Superior to Buffalo including brokerage, freight. overtime 
(footnote continued on following page) 
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ConA gra. The rental cost of an air-slide bulk flour car was 6.07 cents, the car cleaning 
cost 1.17 cents, the cost of transferring the flour at Rollins Terminal was 3 cents, 
sifting the flour during the trensfer ! cent, and the Caviage cost from Norristown to 
Philadelphia 26.5 cents. On this basis the Buffalo millers’ transportation cost of 
delivering flour at Philadelphia is $1.2859 a 100 pounds, rather than the 88-cent figure 
shown by ConAgra. ConAgra's cost as show) by its own witness is $1.0325 

To Brooklyn and Jamaica, N.Y., the various cost factors would be the same as those 
to Philadelphia, except that the cost of truck delivery through Brookiyn Eastern 
Terminal is 12 cents. The total cost to these two Points is said to be $1.1009, rather 
than the 88-cent figure shown by ConAgra, whose cost to these two points is shown to 
be $1.0725 to Brooklyn and $1.0825 to Jamaica. To Hackensack, N.J., protestant 
computes the same cost factors, except that the cost of truck delivery through 
Brooklyn Eastern District Terminal is 18 cents Thus protestant's total cost is $1.1609, 
as contracted with the 88-cent figure shown by ConAgra. The iatter's cost to the same 
point is $1.0425. The above comparisons relate only to bulk flour deliveries. The 
differential in favor of ConAgra would be even greater on movements of sack flour 
because of the expense of transierring the sacks from raitcar to motor vehicle 
Protestant had no documents Showing that it paid the aforesaid truck transportation 
charges and it appears that the cost of this service is usually borne by the consignee 
Regardless of who pays for truck delivery of bulk flour, there is a cost for this service 
which the customer must take into account in deciding whether to buy from Buffalo or 
Martins Creek. Protestants, in order to compete with ConAgra’'s free delivery, will be 
forced to assume the cost of truck delivery. 

Protestant submits that the extent of the advantage afforded ConAgra by the 
Proposed rate is not fully reflected in either the shippers study or the above revisions 
First, when flour is tranferred from railcar to motor trailer up to | percent is lost, that 
is, it remains either in the raiicar or the truck or is dissipated into the atmosphere 
during the transfer operation. ConAgra operates under no such handicap. Second, the 
cost of moving grain from Twin Ports to Buffalo in 1974 most certainly will be greater 
than in 1973. In the single item of fuel above there will be significant increascs. 

Under the proposed adjustment ConAgra will be paid mileage allowances in the 
event it provides freight cars. There is no comparable provision in the tariff governing 
the Buffalo unit train rate. This accords ConAgra a significant advantage over its 
Buffalo competitors. Peavey has about 275 covered hopper cars and has discussed 
with Soo use of these cars in the Buffalo unit train movement 

Standard Milling Company operates a 13,000- hundredweight flour mill at Buffaio 
served by Penn Central. About 1.$ miles away on the Buffalo River there is a $- 
‘million-bushel elevator served by respondent Erie. Grain is moved by an independent 
contract trucker from the elevator to the mill for grinding Both the Erie and 
Protestant Penn Central are Providing adequate service at Buffalo. The mill grinds 
about !2,000 hundredweight of wheat flour daily, of which about 95 pe: cent is of the 
bakery variety. The balance of the milling capacity is taken up with production of rye 
flour 

Elevator service is Provided at Buffalo for outside accounts and wheat is sold to 
such accounts, one of whom has been ConAgra, but this is not @ common practice 


(footnote 2 continued) 
charges. vesse| denwrrage. and maritime insurance was 17.20 cents per bushel. or 28 67 comnts per 
hundredweight of wheat Factoring this by 8.5 months of 267 cents and 3.8 months at 43 cents 


for unit trains during the closed navigation season produces an average cost of 32.4% cents 
hundredweight 
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The witness doubts that Standard sought out ConAgra. The latter could, however, 
purchase its own wheat in the West, arrange for transportation to Buffalo, and 
Standard would store the wheat in its elevator until such time as it is needed. The 
elevator is capable of simultaneously receiving wheat from a lake vessel and at the 
same time loading a waiting railcar or motor vehicle. 

In years past Standard relied-on grain stored in lake vessels for much of its winter 
grind. It is not doing this during 1973-74 closed season of navigation because of 
problems associated with financing the winter storage. A lake vessel will hold between 
500,000 and | million bushels of wheat. The witness estimates the cost of ownership 
as | cent a bushel per week. This burden applies regardless of where the wheat is 
stored, but the cost would be greater at Buffalo, and even greater at Martins Creek, in 
comparison with the cost at Twin Ports, because the transportation charges are 
included in the total value at Buffalo and Martins Creek. 

During the present nonnavigation season Standard <xpects to receive all its wheat at 
Buffalo by rail service. As of the hearing there have been two unit train movements 
both of which were originated by Soo at Twin Ports. The latter will continue to be the 
source unless supplies are exhausted. Most of the cars dedicated to the unit train are 
owned by respondent Erie and it is anticipated that the equipment will continue in 
unit train service for the balance of the season. Though the actual service provided 1s 
satisfactory, respondent Soo is unable tc provide sufficient equipment to meet the 
shipper's needs. Recently arrangements were made with Chicago and North Western 
for movement of a unit train comprised of boxcars; the rate for this service ts higher 
than that charged by Soo. Because of the shortage of equipment protestant has caused 
between 10 and 20 single carloads of wheat to be moved to Buffalo. It shares Peavey's 
concern as to whether there will be sufficient wheat in Buffalo for the winter grind 
_ About 38 percent of production is delivered in bulk form and the balance in 100- 

pound bags. The trend toward buik deliveries is increasing Standard relies cxcept in 
emergencies on railcars to deliver flour in the eastern market. For customers who 
receive by truck, the contents of the railcar must be transferred to a moter truck. 
During 1972, 2,856.454 hundredweight or 2.850 cars of flour moved by raiicar to the 
Brooklyn Eastern District Terminal. In 1973 the corresponding figures were 3,148,137 
hundredweight or 3,159 cars. The witness was not able to state how much of this flour 
originated at Buffalo. A predominate portion of the traffic to the New York City area 
both bulk and bag is actually delivered by truck. At Philadeiphia, the predominate 
share is delivered by rail. Protestant shows the cost of transferring flour from railcar 
to truck at Brooklyn Eastern District Terminal and the motor carrier charge for 
moving the flour from the terminal to accounts in New York City. The amount of 
these expenses are similar to tnose shown by protestant Peavey. A schedule of tru¢k 
charges in the possession of protestant discloses that a truckload of sack flour incurs a 
charge of 25 cents a 100 pounds for movement by Tri Borough Transportation 
Company from Brooklyn Eastern District Terminal to points in the Bronx, Brooklyn. 
Queens, and Manhattan. There is an additional 25-cent charge for deliveries to Staten 
Island and points in the nearby New Jersey area. 

The Pillsbury Company, Minneapolis, Minn.. is a merchandiser and producer of 
grain and grain products. The mill at Buffalo has the capacity to produce 17,500 
hundredweight of flour daily. Prior to January 2, 1972, when a fire forced the closing 
of the mill, the capacity was 28,000 hundredweight. Because of the fire little flour was 
milled in 1972. As of the hearing, the plant was operating on the average of almost 6 
days a week. There are no present plans to increase production. Also at Buffalo is a 
2,225,000-bushel « icvator. Both the mill and elevator are accessible to water trans- 
portation and are served by the Buffalo Creek Railroad. 

346 1.C.C. 


ry 


C; 


4 


ie 


496a 


UNIT TRAIN RATES ON WHEAT 


Protestant shows that at Twin Ports there are 12 elevators with an aggregate 
capacity of 76,957,000 bushels, while at Twin Cities there are 38 elevators with a 
capacity of 117,162,100 bushels. Pilisbury's two Twin Cities elevators have a Storage 
capacity of about 4 million bushels. Respondent Soo serves three elevators at Twin 
Cities but none belongs to protestant. At Twix Ports Soo serves two Cargill and one 
International Multifoods elevators, and through a jointly owned switching line it 
serves still another clevator. Protestant has no elevator capacity at Twin Ports. 

Protestant is critical of the proposed rates on several grounds. First, the 72.25-cent 
rate is unrealisticaily low in view of the fact that it is based in part on 1973 water 
carrier costs. ConAgra’s testimony shows that the average lake vessel charge in 1973 
was 2583 cents and that lake vessel charges increased about 45 percent from 1966 
through 1971, or an average of about 7.5 percent yearly. Application of such an 
increase to the average 1973 charge produces a figure of 27.77 cents (25.83 + 1.937). 
Protestant has already signed one agreement for lake vessel service and though the 
agreement was nor in the hearing room, it believes the 1974 lake vessel charges will be 
in the range of 29 to 30 cents. 

Criticism is directed at ConAgra’s use of a 30-cent lake vessel factor in constructing 
the laid down cost of flour experienced by the Buftalo millers. This figure was taken 
from one of protestants’ pleadings filed in I. and S Docket No. 8784. As the 1974 
navigation season is close at hand it is clear that this figure is no longer valid 

ConAgra is also said to have understated the handicap incurred by the Buffalo mills 
in competing for traffic moving to receivers who prefer motor delivery. Recently 
Protestant lost a large bakery account in Waterbury, Conn. This customer is not on 
rail and it is necessary for the flour to be trucked froma nearby rail siding. Protestant 
does not show the volume of sales in the New York City and Philadelphia areas on the 
tonnage which moves to the rail transfer terminals at Norristown or Brooklyn Eastern 
District Terminal, 

A study of the tfansit time on railcar shipments of flour dispatched from Buffalo and 
10 other terminals during the last 6 months of 1973 shows that Buffalo's record was 
one of the best in that 91 percent of the cars arrived on schedule. In contrast at 
Kansas City only 68 percent moved on time. Problems wiil develop from time to time 
at all terminals including Portland and Martins Creek. The witness is confident the 
Erie wili continue to improve the operation of its Buffalo terminal. Protestants 
Peavey, Standard Milling, and International Multifoods find the rail service at Buffalo 
«0 be generally satisfactory. 

Protestant sought to have Soo move a unit train to Buffalo during the latter part of 
1973, but respondent was unable to supply equipment. The train was criginated by 
Burlington Northern and moved from Twin Cities. During the baiance of the 1974 
season of closed navigation protestant intends to move 17 trains of which 6 will come 
out of Twin Cities and the balance Twin Ports. It is hoped that the cars dedicated to 
the service of protestant Peavey will be made available when the latter has completed 
its movements. However, it fears that Peavey will not complete its movements until 
April 1, 1974. As a result protestant may have to use the higher priced service offered 
by the Chicago North Western. About 75 percent of protestant’s flour traffic moves 
out of Buffalo is shipper-owned equipment because the financial Straits of the eastern 
railroads have made it difficult for them to supply sufficient equipment. Soo's 
commitment to ConAgra and lack of commitment to protestant is said to be dis- 
criminatory. Pillsbury finds it difficult to understand in view of Erie's financial plight 
why respondent would sacrifice handling wheat a distance of 341 miles from Buffalo 
to Martins Creek at a rate of 40 cents in favor of receiving about 47 cents for a hau! of 
910 miles from Chicago to Martins Creek. 
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International Multifoods Corporation is a diversified producer of foo¢ products 
with the milling of flour accounting for about 50 percent of the company’s activities. 
There are six flour mills in the United States having a combined daily milling capacity 
of about 50,000 hundredweight. with the mill at Buffalo accounting for 21,500 
hundredweight. Each mill has extensive storage facilities. The elevators at Buffalo can 
hold 4,660,000 bushels. The witness does not know whether the elevator can 
simultaneously load railcars or trucks while unloading lake vessels. At Duluth the 
grain storage capacity is 4,200,000 bushels. The Buffalo mill and elevators are located 
on the Buffalo River near Lake Erie and are served by Penn Central, which handles 
the bulk of the shippers flour traffic. though respondent Erie and the Lehigh Valley 
also handle some traffic. 

During the last 6 months of 1973, production at Buffalo was about the same as for 
the corresponding period of 1972. Milling operations are carried on 6 to 6.5 days a 
week. Though protestant's mill is significantly larger than the Martins Creek plant, the 
latter's 6,000-hundredweight capacity can be doubled. In addition, a 4.000-hundred- 
weight durum miil is planned at Martins Creek, as well as a new 4,000-hundredweight 
capacity flour mill at Hudson, N.Y. Protestant believes that in sales to the baking 
industry ConAgra is the largest producer in the country. 

About 60 percent of the Buffalo production moves in bulk form aid the balance in 
100-pound sacks. The trend to bulk shipments is increasing. About 3 percent of 
Buffalo's bulk flour production and 6 or 7 percent of the sack flour moves to Brooklyn 
Eastern District Terminal. Somewhere between 5 and 10 percent of hard wheat flour 
sales in the eastern market originate at the company's midwestern mills. 

Protestant lists 158 bakeries in the eastern market, of which 56 are on rail. Adout 86 
of the bakeries receive bulk flour, of which slightly more than half are on rail 
Protestant concedes that though more bakeries are off rail than on rail, the larger 
bakeries are on rail and collectively they purchase more flour than the more 
numerous small accounts, most of which are off rail. Protestant shows that the cost 
associated with the transfer of flour from railcar to truck and delivery by the latter 
mode are at about the same level as testified to by other witnesses. On or about 
December 21. 1973, protestant incurred a motor carzier charge of 14 cents per 100 
pounds for the transportation of flour from Brouklyn Eastern District Terminal to the 
A & P Bakery in Newark, N.J. Generally. however, in the area served out of the latter 
terminal the receiver arranges for the motor carrier transportation, but in most other 
areas the flour miller arranges for the moter carrier transfer and delivery and adds the 
cost of these services to the price of the flour. At certain other locations such as 
Holyoke and Worcester, Mass.. and Waterbury, Conn., railcars are placed on team 
tracks and portable unloaders are used to transfer the flour to bulk trailers for 
delivery to the consignee. In such instances the cost of transfer and motor carrier 
delivery averages about 14 cents per 100 pounds. Sack flour destined to off rail bakers 
must be removed from the boxcar to a truck and then moved to the consignee’s 
location. The cost for this service ranges from 15 to 25 cents a 100 pounds. A large 
percentage of the sack flour which moves to Brooklyn Eastern District Terminal is 
delivered to accounts who maintain warehouse space at the terminal. 

Even under the existing rate structure ConAgra has been able to penetrate the 
eastern market, though the full impact will not be felt until about August 1974. 
Aiready three bakery accounts in Massachusetts, one in Waterbury, Conn., and the A 
& P Bakery in Philadeiph‘ have been lost. The latter bakery is on rail and buys about 
6,000 hundredweight weexly. The Waterbury account was formerly served by one of 
the protestant miiis before International gained the account. 
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ADM Milling Company, Overiand Park, Kans., operates nine flour mills, two corn 
mills, one bulgur plant, and numerous country and terminal grain elevators. Flour sold 
in the eastern market is mainly produced at mills in Minneapolis. capacity 9,500 
hundredweight daily, Red Wing, Minn., capacity 5,000 hundredweight daily, and at 
Des Moines, lowa, capacity 7.000 hundredweight daily. The company has a durum 
mill at Minneapolis capable of producing 12.000 hundredweight of pasta flour daily. 
None of the mills is served directly by respondents. though Soo has reciprocal 
switching arrangements with the Milwaukee Railroad which actually serves the 
Minneapolis flour mill. 

ConAgra’s proximity to the eastern market and its ability to offer truck delivery 
ives it an advantage in relation to a company such as protestant which relies on rail 
transportation from the Midwest. ConAgra's product is freshly ground and the 
customer need not carry a large inventory because fresh quantities can be obdtained 
from a close by source. On truck deliveries the driver connects the vehicie’s discharge 
apparatus to the baker's intake pipe, whereas, on rail deliveries an employee of the 
baker must make the connection. In the witness’ experience when bakers have a 
choice as between rail and truck delivery they will opt for the latter. Ordinarily a 
shipper equipped to receive rail bulk flour can readily receive bulk flour by truck. 

Protestant does not object to ConAgra’s right te locate a mill wherever it chooses, 
but it objects to the 72.25-cent rate on the grounds that it gives ConAgra an unfair 
advantage in competing with protestant for sales in the eastern market. Even under 
the existing rate and cost structure ConAgra has sold flour to accounts which formerly 
purchased from protestant. Thus, for example, by using the 43-cent unit train rate to 
Buffalo, a S-cent handling charge at Buffalo, the 40-cent rate to Martins Creek, a 2- 
cent transfer expense from the B plant to the A plant at Martins Creek, and a truck 
delivery cost of 29 cents from Martins Creek to Philadelphia, ConAgra can sell flour 
in Philadelphia at a cost of $1.19. 

In contrast, protestant’s cost of moving flour from Minneapolis to Philadelphia in 
rail service is a rate of $1.18 pius the cost of transferring the flour from railcar to 
truck and the trucking cost to accounts in the Philadelphia area of 25 cents, producing 
a total cost of $1.43 as against ConAgra’s cost of delivery of $1.19. ConAgra’s 24-cent 
advantage is on the conservative side in that it does not take into account the 
unregulated motor carrier transportation available from Buffalo to Martine Creek 
Should the proposed 72.25-cent rate become effective ConAgra's total delive.cd cost 
in Philadeiphia would be $1.0325 resulting in a 39.75-cent advantage. The mills at 
Red Wind and Des Moines sell in the eastern market and will experience the same 
handicaps as the Minneapolis mill. Both purchase wheat on the Minneapolis market 
and ship flour to the East under the same rate structure as does Minneapolis. 

On cross-examination protestant conceded that ConAgra would have to move 138 
pounds of wheat to Martins Creek to obtain 100 pounds of flour, and, therefore, it 
would appear that in the above comparison, ConAgra’s existing 90-cent cost from 
Twin Cities or Twin Ports to Martins Creek should really be $1.24, which when 
added to the 29-cent truck charge from Martins Creek to Philadelphia becomes $1.53. 
As a result of the milling of 138 pounds of wheat, a product called mill feed is 
produced, as well as flour. The former is readily marketable whether produced at 
Martins Creek or at protestant’s midwestern mills. 

The only customer specifically named as being lost to ConAgra is the Food Fair 
bakery in Philadelphia. Protestant served this account by rail from Des Moines, but 
about 3 months prior to the hearing the customer ceased to purchase from protestant 
explaining that it was obtaining flour from Martins Creek. As of the hearing, the 
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witness had no knowledge as to the baker's source of supply. Protestant has never 
sought to sell truck delivered flour in the Philadelphia area. At Frederick, Md., about 
140 miles from Philadeiphia the company operates a bulk flour terminal which 
receives shipments by rail. The cost of unloading, servicing, and storing the flour is 
11.16 cents per 100 pounds. The cost of distribution by private truck is 13.04 cents 
per 100 pounds. To compete with ConAgra at Philadelphia a plant simiiar to the 
Frederick operation would have to be acquired. 

On cross-examination protestant acknowledged that a miller at Buffalo who 
purchases wheat at Twin Cities and ships it to Buffalo for grinding into flour and then 
on to Philadelphia for truck delivery would incur a total cost of $1.31 comprised 
of the Buffalo unit train rate of 43 cents, a 5-cent handling charge at Buffalo, a 58-cent 
rail rate from Buffalo to Philadelphia, and a 25-cent bulk truck delivery charge in 
Philadelphia. The 43-cent factor in the above equation could perhaps be overstated by 
about 2 cents in the event the outbound shipment could be balanced by inbound 
billing. Despite its competitive disadvantage in relation to the mill at Buffalo, 
protestant has been able to hold a share of the eastern market. 

Ross Industries, Inc., insofar as the issues in this proceeding are concerned, 
operates flour mills at Newton, Wellington, and Wichita, Kans., with daily grinding 
capacities of 7,000, 7,000, and 19,000 hundredweight, respectively. Most of the wheat 
ground at these mills is the hard winter variety produced in Kansas and Nebraska. To 
achieve the proper blends of bakery flour a small quantity of hard spring wheat from 
the Dakotas and Minnesota is mixed with the hard winter variety. Protestant has no 
facilities in the East and relies exclusively on long-haul rail service, including Penn 
Central, to move flour to the eastern market. Between 15 and 25 percent: of four 
production moves to points in Pennsylvania, New York, and New Jersey lying within 
the area ConAgra will solicit out of Martins Creek. 

Many customer accounts in the East, including those on rail sidings, prefer delivery 
by motor vehicle. ConAgra, which relies almost exclusively on motor carriage, has a 
substantial advantage. To compete for this traffic protestant will be forced to move 
the railcar to a siding close to the customer and then arrange to have the flour trans- 
ferred to @ motor vehicle for subsequent movement to the customer. Protestant shows 
that the cost of transferring flour at Norristown from railcar to truck is the same as 
shown by protestant Peavey. In addition, it shows that a well-known motor common 
carrier of bulk commodities publishes a tariff of charges which range from 26.5 cents, 
for trips of up to 50 miles, to 49.5 cents for distances of from 131 to 140 miles. If 
protestant wishes to compete it will be forced to assume the cost of truck delivery. It 
had no documents showing the volume of traffic in 1973 which moved to the Norris- 
town terminal or the Brooklyn Eastern District Terminal for transfer to motor 
vehicles, but it appears that most shipments to the Philadelphia and New York City 
areas moved direct to bakers equipped to receive flour by rail. 

Protestsit points out that even under existing rates and charges ConAgra has been 
able to divert business. Sometime about July or August 1973, a bakery account at 
Easton, Pa., was lost. Subsequently the account was regained, but the witvess was not 
certain whether his company was still serving the customer. The sale of flour is very 
competitive and differences of as little as a quarter of a cent may swing » sale. if the 
proposed 72.25-cent rate is approved ConAgra will be in an even better competitive 
position. 

Normally hard winter wheat of the type grown in the area tributary to protestants 
mills is used, along with hard spring wheat, in the production of flour intended for the 
baking industry. One of the reasons for this practice is that the hard winter wheats are 
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usually less expensive. Today, however, because of the huge export demand, the hard 
Spring wheats are cheaper. Protestant believes that Upon a return to normal marketing 
conditions ConAgra will find it profitable to purchase hard winter wheat on the 
Omaha market. The normal route of movement from Omaha to Martins Creek is over 
Chicago and the present charge is a combination Proportional rate of 44 cents to 
Chicago and 8! cents beyond. However, if the Proposed rate is approved, ConAgra 
weuld have the option of moving wheat from Omaha to Twin Cities at @ rate of 36 
cents and the assailed rate of 72.25 cents beyond to Martins Creek for a thr »ugh 
charge of $1.0825 or 16.75 cents under the $1.15 charge over Chicago. 

Protestant and other midwestern mills, including ADM, rely upon Penn Central and 
other eastern railroads to reach the eastern flour market. They fear that approva! of 
the proposed rates will cause the railroads to lose a portion of the flour traffic 
heretofore enjoyed. Any weakening of the eastern railroads will have an adverse effect 
on protestants’ ability to sell in the eastern market. No Study has been made to 
determine the net revenue realized by the railroads in handling flour, but in view of 
the vigorous solicitation by rival carriers, including Penn Central and respondent 
Erie, the witness is of the view that the traffic is profitable. On the assumption that the 
6,000 hundredweight of flour produced at Martins Creek will displace an equivalent 
volume produced by protestant, the eastern carriers would lose a maximum of six cars 
of flour each day. Protestant recognizes that with the decline in the movement of flour 
there will be an increase in shipments of wheat, but this will be to the benefit of only 
respondent Erie and even as to that carrier the rev=nue will be less than would be 
realized by handling an equal quantity of flour. 

Though protestant objects to the low level of the proposed rate. it doubts that 
respondents wili be able to obtain all of ConA gra's business. The average truck charge 
from Buffaio to Martins Creek is said to be 35 cents, or 5 cents less than the 40-cent 
rate published by Evie and Penn Central. Based on his own experience the witness 
believes ConAgra wil} make substantial use of the truck service. Thus during the 
navigation season the proposed 72.25-cent rate plus the 2-cent charge for the move- 
ment from the Martins Creek B plant to the A plant produces a total charge of 74.25 
cents. In contrast, the combination of a cross-lake charge of 25 cents, an elevator 
charge of 5 cents, and a 35-cent truck charge produces a total cost of 65 cents During 
the season of closed navigation the proposed 83-cent rate plus the 2-cent intraplant 
charge aggregates a total cost of 90 cents. In comparison the combination of the 
Buffaio unit train rate of 43 cents, the elevator charge of 5 cents, and 35-cent motor 
charge produces a total of 83 cents. Protestant believes the aforementioned 9.25- and 
7-cent advantages will be so attractive that respondents will not obtain all the 
shipper's traffic. When questioned as to how Penn Central and other eastern carriers 
would be harmed by approval of the proposed rates in light of the attractiveness of the 
alternative transportation available to ConAgra, protestant explained that there is a 
limit to the amount of wheat which can be handled by motor carriage. 

Protestant flour mills’ cost expert based his cost study on application of Rail Form 
A to the 1971 operations of respondent Erie. Costs were shown separately for rail- 
road-owned cars and shipper-owned cars and were developed for the Buffalo to 
Martins Creek run and the unit train movement from Chicago to Martins Creek. The 
study shows that for the Buffalo to Martins Creek movement the variable cost per 100 
pounds was 16.5 cents in railroad cars and 144 cents ia shipper cars, producing a 
revenue contribution of 23.5 and 25.6 cents, respectively. The unit train movement at 
the 72.25-cent rate level. taking into account the latest revisions in the contemplated 
Operation of the unit train, shows a variable cost of 28 cents in railroad cars and 29.4 
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cents in shipper equipment, which produces revenue contributions of 19 and 17.6 
cents, respectively. On the assumption that 85 percent of the traffic would move at the 
72.25-cent rate and the balance at the 88-cent rate the revenue contributions are 20.5 
and 19.1 cents in railroad- and shipper-owned cars, respectively. The reduction in the 
revenue contribution under the proposed rates, as compared with the Buffalo to 
Martins Creek rate will range from $42,700 to $114,100 depending upon whether the 
traffic moves in railroad or shipper cars and whether the 68 percent of the traffic 
which respondents can reasonably expect to handle will all move at the 72.25-cent 
rate or whether the movement will be cn the basis of the 85-25-percent split referred 
to above. 

Appendixes C and D show in detail the procedure used in preparing the study and 
the contribution to constant costs and profit of the Buffalo to Martins Creek rate 
compared to Erie's Chicago to Martins Creek division of the proposed rates. 


PROTESTANTS—CITIES AND PORTS 


The Buffalo Area Chamber of Commerce Opposes the proposed rates as detrimental 
to the Buffalo mills as well as the vessels and Port interests which depend upon cross- 
lake transportation of wheat. The Chamber feels that ConAgra’s present daily 
Production of 6.000 hundredweights plus the contemplated 4,000 hundredweight 
increase in the near future, and the planned construction of a 5,000 hundredweight 
durum plant will collectively have an adverse effect on the ability of the Buffalo mills 
to sell their product. ConAgra serves the same east coast market as does Buffalo, and 
there is bound to be some diversion with deleterious effects on Buffalo and its 
citizens. Approval of the rate adjustment will accelerate the trend toward opening 
mills east of Buffalo and is likened to the opening of the St. Lawrence Seaway which 
resulted in Buffalo losing @ substantial volume of wheat which was transshipped for 
movement to the North Atlantic ports. 

The Chamber points out that the 6,000 hundredweights of iiour provus ad by 
ConAgra is the equivalent of 10 lake vessel loads of wheat. When the tiour mill 
Production increases by 4,000 hundredweight and when the durum mill comes on 
Stream they will require the equivalent of an additional 7 and 8.5 lake vessel loads of 
grain. Thus approval of the proposed rates will mean the possible loss of 25.5 lake 
vessel visits to Buffalo. ConAgra’s wheat requirements both now and in the future will 
inevitably cause the Buffalo mills to need less wheat and this slackening of demand 
could possibly eliminate another 25 to 30 vessel arrivals. 

The Marine Division of the Niagara Frontier Transportation Authority, an agency of 
the State of New York, oopeses the Proposed rate adjustment on the ground that it 
will adversely affect the marine operations of the port of Buffalo. The latter ranks 7th 
in size of the 54 ports of the Great Lakes, and 28th in size of the 40 main seaports of 
the United States. 

In 1972, grain shipments from United States and Canadian lake ports totaled 
965,123,848 bushels. In the same year the domestic volume was 60,479,001 busheis. 
all of which originated at Twin Ports. Of the latter figure, 58,354,766 bushels, or 96.5 
percent, terminated at Buffalo. In former years, Buffalo served as a transshipment 
point for huge quantities of export grain but with the opening of the St. Lawrence 
Seaway this business was lost. Grain feceipts at Buffalo reached an all time low of 
54,261,253 bushels in 1971 

Buffalo has the largest flour milling capacity in the Nation and nearby all of the 
grain milled at Buffalo moves via lake vessel! from Twin Ports. The mills sell their 
product in the eastern markets centered in New York, New Jersey, and eastern Penn- 
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sylvania. If the proposed rates are approved they may well have a disastrous effect on 
the Buffalo milling and marine industries. The ecological advantages of water 
commerce are well known, and anything which inhibits this mode of service is 
contrary to the public interest. 

The present single-car rate from Twin Cities and Twin Ports to Martins Creek is 
$1.05. The proposed rates will cause wheat to be diverted from Buffalo. Respondent 
Erie does not propose unit train service on wheat or flour from Buffalo to the New 
York City and Philadelphia markets, does not Propose to reduce the present singie- 
car rate on flour of 58 cents from Buffalo to these same points, and does not hold out 
to Jake vessels serving Buffalo rates on level comparable to those under consideration. 
Erie does not serve Philadelphia and the witness has no knowledge as to whether there 
is a demand for unit train service to these two markets. it is said to be unlawful for 
respondent to transport wheat from Twin Ports to Martins Creek at only 14.25 cents 
more than the single-car rate on flour from Buffalo to New York-Philadelphia. 
Protestant however sees nothing amiss with the Buffalo unit train rate which is 15 
cents less than the 58-cent rate on flour from Buffalo to New Y ork- Philadelphia. 

Criticism is directed to the 15.75-cent higher charge respondents propose to apply 
during the season of closed navigation in Comparison with that which ts to be applied 
during the season of open navigation. This is said to be unfair in that it takes 
advantage of a happenstance over which the competitive mode has no control 

The Board of Trad. of the city of Chicago opposes the adjustment because Chicago 
is an intermediate point between the origins and Martins Creek, but the proposed 
rates are not applicable on traffic which may originate at Chicago. The Board of Trade 
includes among its members persons involved in the buying, selling, storage, and 
milling of grain. Within the switching district there are two wheat mills and various 
Brain storage elevators with an aggregate capacity of almost 65 million bushels. 
Collectively the elevators are equipped to receive and ship grain by rail, truck. barge, 
lake vessel. or ocean vessel. Four elevators with @ storage capacity of 4.6 million 
bushels are capable of loading unit trains comprising 50 or more covered hopper cars. 
There are several shippers within the Chicago switching district which can and do 
load unit trains of 50 or more covered hopper cars. 

Protestant points out that respondent Erie maintains from Chicago to Martins 
Creek at the Ex Parte No. 299 level a flat rate of 98 cents and a proportioned rate of 
81 cents. In contrast, the Proposed rates which are designated as proportional rates 
are 72.25 cents during the open season of navigation on the Great Lakes and 88 cents 
during the closed season. Thus Chicago, which is an intermediate point on the route 
over which the proposed rates apply, takes a higher rate during the season of open 
navigation than that which applies from the named more. distant points. Such 
treatment is said to violate section 4 of the act 

The Seaway Port Authority of Duluth and the International Association of Great 
Lakes Ports oppose the considered adjustment because it will cause further diversion 
of the lake vessel movement of wheat. 

Duluth-Superior or Twin Ports has a grain storage capacity of more than 77 million 
bushels. The domestic movement of wheat from this area during the period 1969-73, 
was 83,979,000, 74,771,000, 69,950,000, 89,850,000, and 85,184,000 bushels. respec- 
tively. Comparison of domestic shipments of wheat from Duluth-Superior, the rail and 
lake vessel share of this traffic, and the volume destined to Buffalo are shown for the 
14 years from 1960 through 1973. For the latter year rail shipments to all destinations 
comprised 49.9 percent of the total domestic movement, while lake carriers handled 
50.1 percent of the total During the same year Buffalo received 48.6 percent of the 


total domestic movement 
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For the period 1960 thr igh 1963, the rail Portion did not exceed 22 percent. 
whereas, the lake vessel share was not less than 78.6 percent. From 1964 through 1972 
the rail share ranged from a low of 29.8 percent in 1965 10 49.6 percent in 1972, while 
the lake vessel slice varied from 70.2 in 1965 to $0.4 percent in 1972. The rai! traffic 
was destined to all points, whereas, most of the lake vessel shipments moved to 
Buffalo. 

Protestants submit that the existing Buffalo unit train rate does not in any way justify 
approval of the considered adjustment. With respect to the former, the railroads were 
meeting water competition from Duluth to Buffalo, whereas. here the destination is 
Martins Creek which is 341 inland miics southeast of Buffalo. The earlier adjustment 
met water Competition, but the instant propusal will meet water-rail or water-truck 
competition. 

Protestants are critical of the Soo's showing that for the years 1969-73, lake carriers 
moved on the average of 65 million bushels of Brain from Duluth-Superior. They 
submit that the average figure is 61.7 million bushels and that on this basis the 67 
million bushels moved under the Buffalo unit train rate Comprises aicvost 11 percent 
of the total lake vessel movement. The record Shows, however. that the Buffalo unit 
train moved an average of §.7 million bushels over the 5-year period end that on this 
basia the railroads handled about 9.2 percent of the total amount moved by lake 
vessel. 

It is pointed out that the Buffalo unit train rate was established primarily to move 
wheat. During the aforesaid 5-year period Buffalo received an average of 44,330,000 
bushels by lake vessel. Assuming that the rail average of 5.7 million bushels com- 
prised w.wseat, then the rails have been handling about 12.9 percent of the Buffalo 
wheat traffic. The 3,500,000 bushels Projected to move to Martins Creek is 8 percent 
of the domestic lake vessel movement to Buffalo. 

Respondents’ justification for the 72.25-cent tate is the cost of alternative trans- 
portation comprised of a lake vessel charge of 26.67 cents from Duluth to Buffalo, an 
elevation charge of 5 cents at Buffalo, and the rail rate of 40 cents from Buffalo to 
Martins Creek. However, they have extended the same rate to Twin Cities, though it is 
clear that the alternative transportation charges referred to above do not apply on 
movements from this point. The Proportional rate of 15 cents from Twin Cities to 
Twin Ports should be added to the 72.25-cem cate in order to arrive at the alternative 
cost from Twin Cities. The through charge of 87.25 cents is only slightly less than the 
88-cent proposed rate Sought to be applied during the closed season of navigation 

Protestants submit that the rate comparison referred to by respondent Soo does not 
justify treating Twin Cities the same'as Twin Ports. They opine that if the Propriety of 
the proposed rates is to be determined by the costs of alternative transportation, then 
the 88-cent rate should be applied the year round from Twin Cities. Mention is made 
of the fact that other railroads are less than enthusiastic about the Buffalo unit train 
rate. Burlington Northern never participated in the unit train rate from Twin Ports to 
Buffalo. The Milwaukee Road allowed its Participation in the rate to expire in 1970 
The Chicago and North Western publishes a unit train rate from Duluth-Superior, but 
its rate is 4 cents higher than the Soo's charge. It sought to allow the rate to expire on 
September 15, 1973, but the Proposal was not approved by the Western Trunk Line 
Committee. 


PROTESTANTS~—CARRIERS 


Lake Carriers’ Association comprises 15 managements which own or operate 172 
United States vessels registered to engage in commerce upon the Great Lakes. The 
vessels of the members constitute more than 98 percent of the United States, Great 
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Lakes registered vessels and they handle 95 percent of the domestic commerce on the 
Great Lakes. 

In 1972, grain shipments from United States and Canadian lake ports totaled 
965,123,848 bushels. In the same year, United States lake vessels handled 60,479,001 
bushels through operation of the cabotage laws. This traffic originated at Twin Ports 
and 96.5 percent or 58,354,766 bushels moved to Buffalo. Nearly all the grain milled 
at Buffalo moves in lake vessels from Twin Ports. 

Protestant submits that the Commission should take into account more than 
whether the proposed rates are compensatory. For example, bulk cargo vessels 
operating on the Great Lakes transport 495 ton-miles of cargo on | gallon of fuel oil. 
Most of the vessels use coal for fuel. Another consideration is the car shortage. It 
takes a covered hopper car longer to go from Twin Ports to Martins Creek than it does 
to travel from Buffaio to the same point. If respondents are truly concerned with the 
car shortage they should establish rates which allow grain to move in lake vessels 
thereby freeing covered hopper cars for other service. 

Protestant disputes ConAgra’s contention that it is not possible for Buffalo eleva- 
tors to simultaneously unload a lake vessel and load railcars. For example, Standard 
Elevator at Buffalo is able to provide simultaneous service to the lake vessel and rail- 
cars. This elevator is served by Erie. whereas, most of the other elevators in Buffalo 
are served by the Buffalo Creek Railroad, partly owned by Erie. If there are de- 
ficiencies in switching service at Buffalo it is respondent Erie's fault. 

Penn Centra! Transportation Company objects to the proposed rates on several 
grounds. First ts the question of divisions as between the respondents. The Buffalo 
unit train rate of 43 cents is divided 40 percent or 17.2 cents to Soo and 60 percent or 
25.8 cents to Erie, whereas, the proposed 72.25-cent rate to Martins Creek gives Soo 
35 percent or about 25.28 cents while Erie obtains 65 percent or 46.97 cents. Though 
Statistically each participant will increase its revenue, the arrangement accords Soo a 
disporportionate increase gained at the expense of respondest Erie. Thus Soo will re- 
ceive 8.08 cents or 50 percent more per 100 pounds tha it receives when providing 
the exact same service (Twin Ports or Twin Cities to Chicago), as it does when partici- 
pating in 2 unit train move to Buffalo. Respondent Erie's obligations are greater under 
the Martins Crock rate, both in terms of mileage and the operational problem en- 
countered on the final 14-mile segment of the trip between Portland and Martins 
Creek. Though the respondents agree that Soo will supply the cars there is no tariff 
rule setting forth this obligation. In the event Erie should furnish equipment its trans- 
portation obligations would in this respect be no different from those incurred under 
the ®-falo unit train movement. When a carrier assumes added operational responsi- 
billwes nm should generate revenues in the same proportion as the added burdens. 

Protestant fears that the divisional arrangement will establish a pattern inimical to 
the interests of the eastern roads. Reference is made to an agreement between 
Chicago and North Western and several eastern lines, including Penn Central and 
Erie, in connection with a 66-cent export rate on wheat in unit trains of 1,470 tons 
from Twin Ports and Twin Cities to Albany, N.Y., Philadeiphia. Pa., Baltimore, Md.. 
and Norfolk, Va., providing that the Chicago and North Western was to receive 44.6 
percent from points of origin to Chicago, while the eastern lines for the haul from 
Chicago to the aforementioned ports would receive $5.4 percent. The agreement 
covered a S-month period ending June 15, 1972. The record does not disclose 
whether it is currently in effect. Since the January 13, 1972, effective date of the divi- 
sion sheet, the Commission has approved Ex Parte Nos. 281, 295, 299, and 301 
general increases. About the same costs are incurred in moving a unit train whether 
for the export or domestic markets. 
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Penn Central and Erie serve Chicago and Buttalo and participate in substantial 
tonnages of grain moving to Buffalo as well as flour moving out of the latter point 
Protestant believes the proposed rates are too low tn the sense that they will enable 
ConAgra to attract customers thus hurting these mills which rely on Penn Central and 
Erie to bring wheat to Buffalo and flour from Buffalo to the eastern market. 
concedes that the proposed rate of 72.25 cents is close to the level of the alternative 
costs available to ConAgra, but it emphasizes that rail service Is more rapid and the 
cost to the consignee of owning wheat 15, therefore, less. Furthermore, vessel charges 
upon which the 72.25-cent rate is based will be highcs in 1974 

Penn Central published a rate on wheat from Bufialo to Martins Creck effective 
October 31, 1973, at a levet competitive with the Erie's five-car rate of 40 cents 
Protestant does not serve ConAgra’s plant. but it jas a reciprocal switching arrange: 
ment with Erie thereby permitting it to reach the p.antsite So tar as the record shows, 
it has not been tendered traffic 

Soo and Penn Central have participated in the Buffalo unit train rate from its 
inception and bath have supplied covered hopper cars for the movement. Soo may 

al dedicate up to 277 covered hopper cars to unit train service and the commitment to 
ConAgra accounts for clase to one-sixth of the authorization. It is feared that Soo 
will, i the rate ts approved, find i more advaniageous to furnish covered hopper cars 
for the Martins Creck train rather than for the Buffalo unit train. and this will have an 
inhibiting effect on the amount of wheat which will hereafter move to Buffalo, or will 
require a larger commitment from Penn Central or respondent Erie. Penn Central's 
witness conceded that probably all of the ConAgra movement would take place 
during the season of open navigation, while in contrast the Butfalo unit train moves 
during the season of closed navigation. 

Penn Central's Director—Market Planning and Research, Mr Olson, had discus 
sions with ConAgra’s General Traffic Manager. Mr. Stone. concerning the movement 
of wheat to Martins Creek. and the availability of Penn Central covered hoppers cars 
from origins in Minnesota and Buffalo. The discussions took place over a 30-month 
period during which time there were 3 or 4 meetings and 20 to 30 telephone con- 
versations. Witness Olson was not aware prior to the hearing of the letter of Decem- 
ber 4, 1973, sent by protestant’s District Sales Manager (Mr. Ryan) in Omaha to 
ConAgra stating that covered hoppers were in short supply at Buffalo. Had ConAgra 
contacted the witness, Mr. Olson, the cars would have been assigned because they 
would be used in a dedicated back and forth movement which is financially rewarding 
traffic. The witness discu. std the letter with Mr Ryan and the latter stated he thought 
ConAgra’s letter was a general inquiry Mr. Ryan further stated to the witness that ¢ 
discussed ConAgra’s request with the person in protestant’s Philadelphia office whe 
has day-to-day responsibility for assignment of covered hopper cars. However no 
order was placed assigning cars to ConAgra. Witness Olson ts surprised that Mr. Sione 
did not contact him about the need for cars. Mr. Ryan conveyed to witness Olson his 
belief that the ConAgra request was a maneuver calculated to draw the response 
which was forthcoming 

Penn Central's Manager—Service Planning, Mr. Wulfhorst. is responsible for the 
planning and programming of unit trains. It is the practice of the witness ane his staff 
to make a complete study of the feasibility and the manner in which the uni’ train will 
be operated. The study covers such matters as the route of movement, crow require: 
ments. number of cars in the train, and the number of engines required co move the 
trains. In the witness’ experience actual operation conforms substantially to the way 
the train was conceived to operate in the planning stages. There may be rescheduling 
of the movement of the train of addition or deletion of power units, but such changes 
constitute only minor modifications of the way the train was planned to operate. 
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As of the hearing. protestant was operating two so-called classic unit trains. One is a 
100-car coal train from a mine in central Pennsylvania to an electric generating 
station at Berwick, Pa. The other is a 125-car coal train from Blacksville W. Va., to an 
electric generating station at Monroe, Mich. Both trains move intact from origin to 
destination and back to Origin. The road crew that brings the train to the point of 
destination remains with the train till it reaches the site of actual placement. Each car 
of the train is unloaded consecutively. Switching time is the interval from arrival of 
the train at the entrance to the consignee's property to the time the caboose had 
passed into the plantsite. Protestant operates @ unit train of coal to an electric 
generating station at Martins Creek. Because the cars are company owned the witness 
does not consider this to be a classic unit train. However, in the manner in which the 
train is operated it could be treated as a Classic unit train. Protestant strives to confine 
unit train movements to its lines. 

In the witness’ opinion the Proposed service cannot be considered as a classic unit 
train because of the manner in which Erie Plans to operate the train and the limita- 
tions of the shippers plantsite. The train will be brought to Portland, Pa. about 14 
miles short of destination and there broken UP into two 25-car segments. The road 
crew which enters duty status at Scranton will handle the train only to Portland at 
which point a local crew will take over. The Scranton crew will then move light from 
Portland to Scranton with one of the 2,500-horsepower engines Switching time will 
begin with arrival of the loaded train at Portland and ends when the $0 cars are 
brought together again for the return Journey. The speed limit in yards and on 
industrial tracks is 15 miles per hour. Protestant Speculates that, because of the condi- 
tion of the track, curvatures, or grade crossing, there could be Speed limits on the 14- 
mile segment between Portland and Martins Creek ConAgra’s plant is not sufficiently 
large to permit actual placement of a $0-car train. The size of the yard permits only 25 
cars to be placed at one time, with the result that the remaining 25 cars must be held 
in the status of constructive placement 

Protestant raises several other questions as to the feasibility of the Operation as it 
has been planned by respondent Erie. It notes that the two 3,600- horsepower engines 
will be replaced at Scranton and three 2,500- horsepower units will be substituted 
Whether the substituted units will be sufficient to move the train from Scranton to 
Portland is dependent on the ruling grade which the train must traverse and the gross 
trailing tons of the train. At Portland there is a similar question whether two 2,500. 
horsepower locomotives will Provide sufficient power to move the 25-car cut to Mar- 
tins Creek. The record is silent as to ruling grade and the gross trailing weight of the 
train and protestant is unable to reach any firm conclusions on the questions raised 

Resp sadent Erie will not be able to move a cut of two locomotives and four hopper 
cars irom the south end of track | of the shippers’ yard onto track 4. The stub-end 
track at the south end of the yard is not sufficiently long to accomodate the two loco- 
motives and four cars and at the same time clear the switch which will enable the cut 
to move to track 4. The only solution is to switch two cars at a time, but this will entail 
at least one additional switch nor contemplated by the testimony of respondent's 
manager of transportation. It would be possible to make the switch if the four-car cut 
had only one locomotive. However, a machinist is required to uncouple the extra 
locomotive and such Personnel are not oridinarily part of a local switch crew. 

At the time the witness visited the ConAgra facility in late December 1973 or early 
January 1974, there were several boxcars on the track connecting the stub-end switch 
referred to above to track 4. The cars were being unluaded. Of course the four cars of 
the unit train intended for unloading at track 4 could not be placed while such an 
activity ‘vas in progress. Protestant also Points out that the distance from the pits on 
tracks | and 2 where the railcars are unloaded, to the southern entrance to the plant is 
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840 feet. A jumbo covered hopper car §7 of 58 feet in length. and at seme point in 
the unloading process the first | or 2 cars of the }1-car cut on track 2 of the 10-car cut 
on track | would block the entrance. The blockage could be avowed by removing the 
last tow cars of each cut and p.acing Qrem on their respective tracks south of the en 
trance, but this would involve two swiches not contemplated in respondents plan of 
ope ration 

Jumbo covered hopper cars unload through gates on the underside of the car 
Usually a covered hopper car will have three gates. The wheat is discharged through 
the gate inte a pit and as the shipper's pit can accept the contents of one gate ata 
time. the car must be moved for .ard over the pit at least three times of as many times 
as the car has gates. As the cars are unloaded and move north trom the pit there may 
be a blockage of the alpha entrance to the planisite 

It may not be assumed that, when the last car of the second cut of 25 cars ts un 
loaded, a crew will be at the Matins Creek yard ready to remove the cars from the 
shipper's plant. It ts possible the crew may have to travel! from Portland of Bangor to 
Martins Creek to bring out the second cut of 25 cars. Again this is said not to be con 
sistent with the way a classic unit train should be operated. Protestant believes that 
the Erie crew from Croxion Yard would go on duty at that point and that the 12 hours 
duty time would commence at that time. It believes that the automobile would be the 
most expeditious way to travel from Croaton to Bangor 


REBUTTAL —RESPONDENTS 


Soo's Manager of Pricing and Market Development testified in rebuttal 

Carriers participating in joint-line movements negotiate the division of the through 
charge which cach is to receive There are a number of formulae upon which the split 
may be based, but the agreements are always characterized by hard bargaining. In 
negotiating the division of the considered rate. respondent did not sceord any con 
sideration to the financial posture of respondent Eric. It believes. however, that the 
allocation of 35 percent to it and 65 percent to Erie is eminently fair to the latter 
Reference is made to a 1.000-ton multicar export Proportional rate on grain trom 
Twin Cities and Twin Ports to Baltimore. New York. Philadelphia, Norfolk, and 
Albany. first published in 1966. under which Soo receives 44.6 percent and the 
eastern connecting carriers, including Penn Central, realize $5.4 percent. A similar 
rate to New Orleans, La., is divided between the originating line and the connecting 
carrier in the same proportions. The position a carrier takes on the percentage of the 
through charge to which tt ts entitled is determined by the level of the charge to be 
divided and on the volume of traffic anticipated from the through charge The ve me 
of traffic handled pursuant to the above-described rates is oot known 

The Soo-Erie division arrangement was negotiated during the summer of 1972. 
shortly prior to publication of the earlier Martins Creek rate invelved in 1. and S 
Docket No. 8784. Both carriers had cost studies during the negotiations. Though that 
rate proposal was never approved and was voluntarily canceled, there was no change 
in the division when the rates under investigation were published. Soo would like to 
receive the same division as realized from the Buffalo unit train rate. The 40-60 
percent division of revenue in connection with that rate was negotiated in 1963 and 
even that is believed by Soo to be too low 

Unit train movements require considerable planning. and it is customary for the 
carriers and shippers to discuss the anticipated movements in advance of the time the 
traffic is tendered. The amount of time required to assemble a unit train of 50 cars 
could vary from 3 days to 3 weeks, dependent on a. host of varying circumstances 
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The witness had no knowledge as to whether Pillsbury had requested to be furnished 
17 unit trains of which 6 were to originate at Twin Cities. Neither could he confirm or 
deny that Soo had declined to provide service out of Twin Cities. However, the wit- 
ness believes that had Pillsbury sought to modify its request of August 28, 1973, so as 
to be provided a unit train in November or December 1973, or January 1974, he 
would have learned of the matter. The witness acknowledged that Soo declined to 
furnish @ train to be assembled September 10, 1973. but he had no knowledge 
concerning difficulties testified to by the witnesses for Peavey and Standard Milling in 
obtaining equipment from respondent 

Sow concedes that during all of 1973, and perhaps even before that, the demand for 
covered hopper cars exceeded the supply. The demand came from both country 
origins and the terminal elevators. The movement of all grains from country elevators 
during the period from 1969 through 1973, was 1,837,195 tons, 2,002,420 tons, 
1,861,572 tons, 2,883,504 tons, and 4,940,873 tons, respectively. The increase in 1973 
over the prior year was about 71 percent. Wheat comprises about 50 percent of total 
grain originations. January 1974 originations are running at about the same level as in 
the prior year, and the witness expects volume to continue at a high level during the 
first 6 months of the year 

During the fall of 1973, respondent came to realize that there would be sufficient 
traffic during the closed season of navigation to require 125 unit trains from Twin 
Cittes and Twin Ports to Buffalo. This volume was much greater than that which 
moved in prior years. In contrast, most of the Martins Creek traffic is expected tu 
move, in the summer or during the period of open navigation on the Great Lakes 
During the 1974 season of closed navigation respondent operated five unit trains from 
Twin Ports to Buffalo. The trains comprise Soo, Erie, and Penn Central cars. but the 
witness had no knowledge as to the number of cars supplied by the various roads, 
though i. conceded that a large number of cars are supplied by Ene and Penn 
Central 

The Buffalo unit train rate is published as a proportional rate and authorizes transit 
privileges. As previously shown shippers who moved wheat from Twin Ports or Twin 
Cities to Buffalo in January 1974 when the published rate was 43 cents might actually 
pay less than the published rate if they are able to show they received a corresponding 
quantity of wheat from the country elevators which Originated at a time when the 
Buffalo rate was less than 43 cents. On the basis of his examination of the waybills of 
about 25 of the 30 unit train movements made up during the period from the fall of 
1973 up to the date of the hearing from Twin Cities and Twin Ports to Buffalo, the 
going rate was 41 cents. The proposed rate is also a proportional rate with transit 
Privileges, but unlike the tariff governing application of the Buffalo unit train rate, 11 is 
provided that outbound shipments shall move at the rate in effect at the time of de- 
parture from Twin Cities or Twin Ports rather than the rate level in effect at the time 
the shipment departed the country origin 

On January 1, 1974, Soo requested a transit settlement of the Twin Cities and Twin 
Ports elevators which it serves. This requires the elevator to compare the quantity of 
Brain on hand with the inbound transit billing and to cancel the oldest excess transit 
billing. The effect of the settlement is to take away from the owner of the grain ihe 
right which it otherwise could have to ship grain outbound at the lowest rate in effect 
from the transit point at the time the grain originated at the country origin. The result 
is that a higher rate applies on the outbound movement. The high cost of holding grain 
in Inventory encourages the owner to move the grain out so as to avoid the cost of 
ownership 
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REBUTTAL —SUPPORTING SHIPPER 


Regarding tie fears of protestant Ross Industries that the proposed 72 25-cent rate 
will enable ConAgra to ship hard winter wheat from Omaha via Twin Cities and then 
on to Martins Creek at a lower through charge than Ross must pay over the Chicago 
gateway, ConAgra points out that the Martins Creek mill has been operating 8 months 
during which period there have been no shipments of hard winter wheat and the com- 
pany has no intention of departing from this practice. The limited requirements for 
hard winter flour at Martins Creek are supplied from the company mills in Nebraska. 
This traffic moves by rail under a through charge of $1.25, the same as protestant 
states it pays. Protestant’s comment that wheat could be moved from Omaha via Twin 
Cities to Martins Creek at a through charge of $1.0825 cents is correct. but when it ts 
remembered that 138 pounds of wheat ts required to produce 100 pounds of flour, the 
laid down cost of such a movement would be $1.49 or 24 cents higher than the cost of 
moving 100 pounds of flour from one of the Nebraska mills. Out of 138% pounds of 
wheat, the miller realizes 100 pounds of flour, 30 pounds of mill feed and 8 pounds of 
a low-grade product called clear flour. There is a market for mill feed produced at 
Martins Creek but the price received for this product does not justify long-distance 
movement. The witness had no knowledge as to the price received for mill teed. Pro- 
testant’s fear that ConAgra has taken over the Schaibles Bakery account in Easton, 
Pa., is il! founded. The customer uses 16,000 hundredweight a month and sine June 
1973 about 20,000 hundredweight or 15 percent of the company's requirements has 
been received from Martins Creek. ConAgra ts not presently serving the customer 
though it will continue to solicit the account. 

Concerning protestant Peavey's experience that the cost of renting air-slide cars at 
Buffalo is 6.07 cents a hundredweight. ConAgra shows that its cost ts 1.70 cents. The 
lower ConAgra figure is based on the fact that its cost was spread over ail leased air- 
slide cars and 297 similar cars of railroad ownership assigned to the company whereas, 
protestant’s cost related only to its leased car expense al Buftalo. Criticism is also 
leveled at protestant’s statement that its actual 1973 experience in using cross- lake 
vessel service from Twin Ports to Buffalo was 17.20 cents a bushel or 28.67 cents per 
100 pounds. This is believed too high in that it includes elements for insurance, over- 
time wages, and demurrage charges. ConAgra carriers insurance regardless of how tts 
grain moves. Grain moving in rail service is protected by the provisions of section 
20(11) of the act and thus the shipper's coverage need only be used if the rail carrier 
fails to make the loss good. In contrast, lake vessels are nat subject to the liability pro- 
visions of section 20(1!) of the act. Overtime wages are incurred and paid not only in 
unioading lake vessels but also railcars. ConAgra submits that a portion of protestant’s 
28.67-cent cost includes elements of expense also borne by it. 

Concerning Pillsbury's complaint about losing the Raymend Bakery account at 
Waterbury, Conn.. ConAgra has moved two truckloads to this account up to the time 
of hearing with two more planned for the near future. All are experimental shipments 
for the purpose of learning the exact blend of flour the customer desires Future 
shipments to this account will be by rail in air-slide cars from the company's Nebraska 
mills. The flour will be transferred from the railcar to a motortruck at Waterbury for 
delivery to the bakery. The exact same trucker will be used as was used by Pillsbury 
when it served the customer. The motor carrier charges will be paid by the customer. 

Regarding protestant ADM's complaint that the Northern Division of Food Fair 
Bakery in Philadelphia has been lost, ConAgra shows that it moved three truckloads 
to the account during September 1975. These were emergency shipments for the pur- 
pose of filling depleted stocks caused by the delay of rail deliveries. The witness does 
not know who is presently serving this account but he acknowledges that his company 


is serving the Amorosos Bakery at Philadelphia which is located on track. 
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The Martins Creek miil has been in operation 8 months but despite protestant’s 
claims of lost business, the record shows that they are operating on the average about 
6 days a week. During September 1973, production at Buffalo was 13 percent greater 
than in the preceding year, and its share of the market went from 9.9 to 11.2 percent 
in the savie period. Production in the New York mills in August 1973 was 4 percent 
less than w the same month of 1972. Production of the Kansas and Minnesota mills 
declined | percent in September 1973 as compared with the prior year. However, 
production in Kansas in August 1973 was. 8 percent below the prior year, while the 
mills in Minnesota experienced a decline of $ percent over the prior year. 

Favored treatment by respondents in the aliocation of freight cars is not expected 
and ConAgra does not consider that respondent Soo has made a commitment to 
supply cars, but only that it has indicated a willingness to cooperate. The shipper 
leases 150 covered hopper cars with an additional 100 units to be received in the near 
future and is ready and willing to use this equipment in the contemplated unit train to 
Martins Creek. The provisions of Car Service Order No. 1120 are temporary. Though 
equipment continues to be in short supply it is expected that the situation will ease in 
the latter part of 1974. 

ConAgra insists, despite the testimony of protestant Pillsbury, that rail service out 
of Buffalo is unsatisfactory. For example, in October 1973, there were a number of in- 
stances where 12 days elapsed from the time a car arrived at Buffalo to the date of re- 
shipment to Martins Creek. The total elapsed time from date of shipment at Buffalo to 
the next loading of the same car was as long as 20 days of which 8 days were consumed 
in actual transit from Buffalo to Martins Creek and return. Duzing November the total 
elapsed time was as high as 24 days. 

ConAgra’s witness Stone and his staff have had conversations with Penn Central's 
witness Olson but the principal subject of the discussions was unit train rates on wheat 
from Buffalo or Chicago to Martins Creek. Undoubtedly car supply was discussed but 
only in the context of how many cars Penn Central could furnish for the comtem- 
plated unit train. Penn Central's witness never stated that he should be contacted in 
the event of a car supply problem. 

Witness Stone and members of his- staff speak at regular intervals with Penn 
Central's District Sales Manager in Omaha, Mr. Ryan, regarding availability of air- 
slide and covered hopper cars throughout the system. Mr. Ryan has made many cars 
available and has never indicated that the witness should speak with protestant's 
representative in Philadelphia who has day-to-day responsibility for assignment of 
covered hoppers. As noted previously, witness Stone telephoned Mr. Ryan in late 
November seeking assistance in alleviating a problem at Buffalo. When advised by 
Penn Centrat that delays of 4 to 6 weeks could be experienced at Buffalo, witness 
Stone replied “we will take cars when you have them available.” 

ConAgra disputes the testimony of protestant’s cost expert as to the percentage of 
wheat which will move at the 72.25-cent rate as contrasted with that which will move 
at the higher 88-cent rate. Because of the high cost of owning wheat the shipper wou . 
expect to have on hand at Martins Creek. when the season of closed navigation com- 
mences about December 15, a 9-week supply. As the nonnavigation season lasts about 
15 weeks, there will be a need to move at the 88-cent rate enough wheat for about 6 
weeks production. On the basis of a S-day work week about 414,000 bushels. or the 
contents of three unit trains, will be required. Thus ConAgra submits that there are 
sound grounds for believing that respondents are correct in believing that there will 
be at least three unit trains at the 88-cent rate. If the mill should operate a 6-day week, 
as the Buffalo mills are doing, one additional unit train would be required, It is not 
anticipated that the mill will operate more than a 6-day week. 
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Concerning Penn Central witness Wulfhorst’s observation that placement of the 
four unit train cars on track 4 could be impeded by the presence of boxcars on the 
connecting track between the switch and track 4. the witness speculates that the box- 
cars referred to were loaded with oats for the equine warehouse. One or two carloads 
of this traffic are received each week and the likelihood of them impeding the place- 
ment of the unit train cars is remote. The free time on this traffic is 48 hours, whereas, 
the unit train must be unloaded in 36 hours. Thus should both consignments arrive at 
the same time there would be ample opportunity to unload the oats after the unit train 
had been unloaded. However, it is conceivable that 25 cars of the unit train and the 
shipment of oats could move into the plant at the same time. but ConAgra does not 
believe that this would create any problem for respondent Erie or itself 

It is not disputed that at sometime during the unloading process on tracks | and 2 
the southernmost entrance to the plant would be beocked, but this should not present 
any problems. First, the blockage would occur only for an hour or so each time a unit 
train is unloaded. ConAgra is able to untoad 3 cars each hour for the first 4 hours. 
while the remaining 13 cars would be unloaded at the rate of 2 cars an hour. Though 
the record is not entirely clear, i appears that the string of 10 cars on track 2 and It 
cars on track |, as they are unloaded, move from south to north across the unloading 
pit. Thus it would seem possible that in 2 hours a total of six cars could be unloaded 
and moved to a point north of the unloading pit with the result that the southern 
entrance to the plant would not be blocked. However. during the time this entrance 
was blocked the Alpha or north entrance would be open. If there should be a problem 
the 10- and I}-car cuts could be divided and 2 cars placed on the southside of the 
entrance, but it seems clear that if this is done Erie would have to perform the work 

ConAgra agrees with witness Wulfhorst’s comment that four covered hopper cars 
and two locomotives could not move in a single switching operation onto (rack 4 for 
unloading. The practice would be to have three cars clear the switch and then the re- 
maining car switched separately. Upon completion of the switch all four cars would be 
pushed to the unloading pit. The shipper recognizes that this is a departure from Erie's 
contemplated plan, and should it require too much time, then only 3 cars need be 
placed on track 4, while the remaining 22 cars could be unloaded from tracks | and 2 


APPENDIX C 


In developing costs for the movements from Buffalo and Chicago to Martins Creek. 
protestants have adjusted the respondent's Rail Form A costs for the following 
differences which they believe result in more appropriate cost data 

A. Costs for movements from Buffalo to Martins Creek were adjusted for the 
fotlowing differences: 


1. Switching costs at Martins Creek.—W hereas, respondent included syster: average 
switching expenses based on an average switching time of 28.7 minutes per loaded car. 
protestants based the switching expense on an average awitching time of 12 minutes 
per car which they believe is more than an ample allowance ind is far more realistic 
than a system average of 28.7 minutes. 

2 Line-haul costs.—Whereas, respondent has calculated vis line-haul cos © 
average train costs, protestants, based on respondent's description of the actua! ve- 
ment involved, have based line- haul costs on through train costs from Buffalo to Port 
land and on-way train costs from Portland to Martins Creek. 

3. Intertrain handling. —W hile respondent has included inter- intratrain switching 
expense on a car-mile basis, protestants have substituted the cost for one intertrain 
handling on the basis of sespondent’s description of the actual operation involved 
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B. Costs for movements from Chicago to Martins Creek were adjusted for the 
following differences: 


1. Cost per gross ton-mile for the Scranton-Martins Creek segment.—Respondent 
has developed costs for this movement assuming that a 2-unit pusher would assist the 
train from Scranton to Eimhurst, Pa., and that at Portland the train will be separated 
into 2 cuts of 25 cars each to be handled separately from Portland to Martins Creck, 
Pa. Based on respondent's description of the operation, protestants have assumed that 
four locomotive units will be employed between Scranton and Poriland and that be- 
tween Portland and Martins Creek the equivalent of 5.9 units will be employed. These 
costs also include the additional crews necessary to handle the traffic. as described by 
respondent. 

2. Tare weight.—While respondent employed a tare weight of 28.1 tons per car, pro- 
testants employed a tare weight of 28.75 tons, which ~ ~*s an equal weighting of 
Soo Line aluminum and steel cars. 

3. Intratrain switching.—While respondent's cost data exclude any allowance for 
intratrain switching, protestants have included an intratrain switching expense at Port- 
land where the train is divided into two separate cuts. Since this type of switching is 
expected to be less costly than an actual intertrain switch, protestants based the cost 
on 25 percent of the Erie’s system average cost per car 

4. Car-hire costs.—W hereas, respondent has included car-hire costs based on 6 days 
turnaround time, protestants have utilized 7 days based on the characteristics of the 
through train operation as described by respondent. 

5. Net load.—Whereas, respondent has used a net load of 102 tons per car. pro- 
testants have utilized what they consider a conservative average. ie.. 100 tons 

6. Deadheading expense.—Protestants have included 45 cents per hundredweight to 
cover the return deadheading locomotive expense incurred in order to handle Spit 
unit trains to Martins Creek. 

7, Update factors. While respondent utilized a price index of 1.1935 in updating 
the costs to a January |, 1974, level, protestants have utilized a factor of 1.215 de- 
veloped by respondent, which excludes the car-hire expense. 


Protestants have developed cos/revenue comparisons at two rate levels. The first 
level assumes that the rate of 72.25 cents per hundredweight (in effect from April l to 
December 14) is applied to 100 percent of the traffic Erie can reasonably expect to 
handle. The second rate level assumed a weighted average of 74.61 cents per hundred- 
weight and 1s applied to the traffic Erie can reasonably expect to handle. The weighted 
average rate was determined on the basis of respondent's statement that the rate of 
72.25 cents would be applied to 85 percent of the traffic and the rate of 88 cents per 
hundredweight (in effect from December 15 to March 31) would be applied to the re- 
maining 15 percent of the traffic. The adjustments described above for the present and 
Proposed movements were applied to the cost data developed by respondent. 
Appendix D is a summary of the comparisons as developed by protestant. 
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Comparison of Erie-Lackawanna Railway's portion of proposed rate with rail costs as developed by protestants applicable to movement 
of wheat in covered hopper cars—Buffalo, N.Y, to Martins Creek, Pa., versus Chicago, Ill. to Martins Creek, Pa. 


(DEVELOPED FROM PROTESTANTS SRIEF FILED MARCH 25. 1974. PAGES 27-31 AND EXHIBIT NO 31, PAGES 16-22) 


Buffalo to Chicago to Martins Creek 
Martins Creek 


Erie cars Shipper cars Soo Line Shipper cars Soo Line Shipper cars 
cars cars 
@Q) (3) (4) (5) (6) 
Erte revenue per hundredweight ---------------------cemts ~90 '47.0 47.0 48.5 48.5 
Erie variable cost per hundredweight ---------- += Qer-s-+> ) 144 28.0 29.4 28.0 29.4 
Revenue per hundredweight in excess of veriable 


~-Ga-es--+ se 25.6 19.0 17.6 20.5 19.4 
Hundredweight carried per year seteenetenesenens ane 1.428.000 1.428.000 1.428.060 1.428.000 1.428.000 1.42%.000 
Erie annual contribution to constant costs and d prof $335,580 $365,568 $271,320 $251,328 $292,740 $272,748 
Fully allocated cost per hundredweight-- 23.1 21.0 39.8 412 39.8 41.2 
Ratio-revenue to variable cost --- 242 278 168 160 173 165 
Ratw-revenue to fully allocated cost seeeee (73 190 118 14 122 118 


Rate in effect April | to December 14 projected to apply to 1.428.000 hundredweight 
Weighted average of rates of 72.25 cents applied to 85 percent of traffic and 88.0 cents applied to 15 percent of traffic 
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[SERVICE DATE | 


AUG 15 1974 
ORDER 


INTERSTATE COMMERCE COMMISSION 


INVESTIGATION AND SUSPENSION DOCKET NO. 8899 


UNIT TRAIN RATES ON WHEAT, MINN. & WISC., TO MARTINS CREEK, PA, 


IN THE MATTER OF A PETITION FOR LEAVE TO INTERVENE IN SUPPORT OF 
PROTESTANTS 


PRESENT: Virginia Mae Brown, Commissioner, to whom this matter has 
assigned for action thereon, 


It appearing, That by petition filed August 9, 1974, the State 
of New York seeks to intervene i 1is proceeding in support of pro- 
testants and requests a 90-day extension of time in which to file 
petitions for reconsideration so that the interests of various 
New York agencies and parties may be consolidated and all these 
interests representec by the State; 


=t further appearing, That respondents, by telegraphed revly 
filed August 13, 1974, object to intervention by the State of New 
York unless similar relief is granted for intervenors in support 
of respenderts and argue that a 90-day extension is clearly un- 
w ovr secs end that, by letter reply, filed August 13, 1974, 
Gonsgra, ar iniervenor in support of respondents does not object 
to intervention and consolidation, but asserts that a 90-day ex- 
tension for filing petitions for reconsideration would be severely 
prejudical to its interests; 


Wherefore, end for good cause: 


It is ordered, That the State of New York, be, and it is 
hereby permitted to intervene in support of the protestants, to be- 
come a party to this proceeding, and to consolidate the interests 
of parties presently representing certain New York State interests; 


It_ is further ordered, That the motion for an extension of time 
in which to file petitions for reconsideration be , and it is hereby, 
granted in part so as to extend the date for filing said petition 
until September 18, 1974. 

Dated at Washington, D. C., this 14th day of August, 1974. 

By the Commission, Commissioner Brown. 


ROBERT L. OSWALD, 
(SEAL) Secretary 
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WISC., TO MARTINS CREEK, PA. 


PETITION OF LAKE CARRIERS' ASSOCIATION 
FOR RECONSIDERATION 
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scott H. Elder 
2700 Terminal Tower 
Johnson, Branand & Jaeger Cleveland, Ohio 44113 
Of Counsel. Attorney for Protestant 


Due Date: August 17, 1974 


Protestant, Lake Carriers' Association, pursuant to 
Rule 101, hereby petitions Division 2 of the Commission for re- 
consideration concerning the report and order of the Commission 
served in the above captioned case under date of July 18, 1974. 

The hearing in this cause was concluded February 5S, 
1974. Division 2 entered its report and order June 18, 1974, 
but such report and order was not served until July 18, 1974. 

Protestant Lake Carriers' Association seeks reconsid- 


eration on the grounds that there has been a material change of 
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circumstances since conclusion of the hearings on February 5, 
1974. 

Protestant Lake Carriers' Association accepts respond- 
ents premise that, in setting the level of the proposed rates, 
respondents do not intend to go any lower than necessary to meet 
the alternative transportation costs available to the shipper. 
In essence, as long as the alternative costs to the shipper all- 
rail vs. lake-rail are equivalent, the lake carrier industry has 
no objection. 

The industry does, however, of necessity, take excep- 
tion to certain conclusions reached by Division 2 in its report 
and order served July 18, 1974. Specifically, Division 2 criti- 
cizes the evidence of Lake Carriers' Association on page 26 by 
saying that the Commission may not substitute assumption for hard 
evidence, yet Division 2, on page 4 of its report and order, 
concludes that there are certain escalations built into the pro- 


posed all-rail rate which conceivably could approximate the amount 


of the 1974 charges for wheat moving in lake vessels. 

We submit that the arguments advanced by protestant 
Laxe Carriers' Association were not based on assumptions but 
upon irrefutable logic. By the same token, the reasoning of 
Division 2 is even less defendable by virtue of the fact that 
it emphasizes that the parity which the respondents purportedly 
seek is only conceivable du2 to authorized general increases. 


Thus the fundamental rule of evidence between possi- 


bility and probability is’ very much in point. In final analysis, 


what Division 2 has said is that protestant Lake Carriers’ Asso- 
ciation has not established that it is probable that lake vessels 
have the inherent advantage, yet it has based its decision on the 
premise that it is possible or conceivable that authorized gen- 
eral increases will place the proposed rates of respondents on 
parity with the lake-rail movement. 

But be all this as it may, the fact remains that there 
has been a material change of circumstances which requires re- 
consideration by Division 2 of the Commission. 

Since conclusion of the hearings on February 5, 1974, 
vessel wage costs have increased substantially. On June 21, 1974, 
agreement was reached between certain Great Lakes vessel companies 
and the United Steelworkers of America, Local 5000. On August 4, 
1974, agreement was reached between certain vessel companies and 
‘arine Engineers Beneficial Association. Additionally, the cost 
of fuel, towing, supplies and repairs have all increased, pro- 


ducing the following results: 
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Wages, licensed and unlicensed, increased over 20% 
No. 6 Bunker C fuel increased 62% 

Diesel fuel increased 54% 

Towing increased 11% 

Supplies increased 10% 

Repairs increased 10% 

Consequently, the charge for moving wheat in lake ves- 
sels from Duluth-Superior to Buffalo, New York can be expected 
to reach a level of at least 24¢ per bushel or the euuivalent of 
40¢ CWT. Add to this the cost of elevating the grain at Buffalo © 
of S¢ CWT and the 40¢ five-car rate from Buffalo to Martins Creek, 
makes a total lake-rail rate of 8S5¢ CWT. It is not conceivable 
that general increases will make a similar adjustment in the all- 
rail rate. 

If the respondents are sincere in their assertion that 
they do not intend to go any lower than necessary to meet the 
alternative transportation costs available to the shipper, it 
would seem that the all-rail unit train rate from the twin ports 
to Martins Creek should not be pegged any lower than 88¢, the 
same as the rate from the twin cities. 

For these reasons, we believe Division 2 should re- 
consider its report and order served July 18, 1974 in light of 
the important economic developments which have occurred subse- 


quent to conclusion of the hearing on February 5, 1974. 


Respectfully submitted, 


Counsel for 
Lake Carriers' Association 
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UNIT TRAIN RATES ON WHEAT, I§S DOCKLT 


MINNESOTA AND WISCONSIN TO ) 
MARTIN'S CREEK, PENNSYLVANIA NO. 8899 


PETITION FOR LEAVE TO INTERVENE 


Petitioner, Chicago, Rock Island and Pacific Railroad Company, 
hereby seeks leave to intervene and become a party, pursuant to Rule 72, 
Interstate Commerce Commission General Rules of Practice, in the captioned 
proceeding and as grounds for intervention states: 

I, Petitioner, a Delaware corporation, is a Class I common carrier 
by rail subject to the Interstate Commerce Act. Its corporate headquarters 
is located in the LaSalle Street Station, 139 West Van Buren Street, 
Chicago, Illinois 6060S. 

II, Petitioner operates a railroad system extending into thirteen 
states, including a rail route between Minneapolis and St. Paul, Minnesota 
and Chicago, Illinois. 

III. Petitioner's interest in the captioned proceeding first 
became apparent upon the issue by Division 2 of the report and order of 
the Commission and in particular, the finding that the proposed 72.25 
cent rate from Minneapolis and St. Paul and Minnesota Transfer to Martin's 
Creek, Pennsylvania was unlawful to the extent that the rate from those 
points was less that 88 cents. That conclusion was predicated on the 


need to include the local 15 cent rate from the Twin Cities to the 


twin ports of Duluth and Superior, Minnesota, in the rate from the Twin 
Cities. 

IV. This unexpected conclusion places the petitioner at a distinct 
disadvantage in competing with other rail carriers operating out of the 
Upper Midwest to the Chicago Gateway. Py serving the Twin Cities and 
not the Twin Ports, under the rationale of the decision of the Commission 
this petitioner will be unable to establish rates that would he competitive 
to those established for comparable movements from the Twin Ports which 
it does not serve. 

V. There is evidence in the record of this case that there is a 
trend to the construction of flour mills in the eastern market area 
which will be supplied with wheat moving out of the Upper Midwest. Rail 
movement of such wheat from the Upper Midwest depends on the establishment 
of rates competitive with charges by alternative modes of transportation, 
particularly vessels operating on the Great Lakes. Under the rationale 
of the Commission's decision it would be impossible for a rail carrier 
serving only the Twin Cities to establish rates that would be competitive 
with rates established by a rail carrier serving the Twin Ports. Conse- 
quently, this petitioner would be effectively excluded from offering 
competitive rates for unit grain trains moving from the Upper Midwest 
to eastern points. 

VI. The growing market for such transportation makes it imperative 
that the petitioner be allowed to establish competitive rates from the 


Twin Cities and attract a share of the traffic. Because the rates under 
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consideration are proportional, the traffic at stake is drawn from a wide 
geographic area and could produce significant revenues for this petitioner. 
VII. Petitioner's interest in this proceeding is in support of 
the respondents' for reconsideration of the Commission's decision to the 
extent herein described. 
WHEREFORE, Chicago, Rock Island and Pacific Railroad Company 
hereby prays for leave to intervene in this proceeding with the right to 
have notice of any action taken therein and to file a petition for recon- 


sideration of the Commission's decision. 
Respectfully submitted, 


CHICAGO, ROCK FSLAND AND PACIFIC 
RAILROAD CO 


Dated: August 16, 1974 


_ . : 


UNIT TRAIN RATES ON WHEAT, ) I&S DOCKET 
) 
MINNESOTA AND WISCONSIN TO ) NO. 8899 
) 
) 


MARTIN'S CREEK, PENNSYLVANIA 


i 


os 
B 
iy 


INTERVENOR'S PETITION FOR RECONSIDERATION 


James E. Sykes 
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BEFORE THE 
INTERSTATE COMMERCE COMMISSION 
UNIT TRAIN RATES ON WHEAT, ) I&S DOCKET 


MINNESOTA AND WISCONSIN TO ) 
MARTIN'S CREEK, PENNSYLVANIA ) NO. 8899 


INTERVENO®'S PETITION FOR RECONSIDERATION 


I 


Introduction 


Now comes the Intervenor, Chicago, Rock Island and Pacific Rail- 
road Company, hereinafter referred to as Intervenor, to petition for 
reconsideration of the report and order by Division 2 of the Commission 
in I§S Docket No. 8899, served July 18, 1974, as that decision relates 
to the unlawfulness of the equivalent rates from the Twin Cities (Minnea- 
polis, St. Paul and Minnesota Transfer, Minnesota) and the Twin Ports 
(Duluth and Superior, Minnesota). That conclusion was predicated on a 
two-paragraph statement in the report and order appearing on the bottom 
of Page 29 and the top of Page 30 thereof. The thrust of that statement 
is that the water-related rate (Twin Ports) cannot be applied at an 
inland point (Twin Cities) because it would disregard the transportation 
advantages of the point having access to water transportation. For 
reasons hereinafter stited it is submitted that the aforementioned 
conclusion is wholly inconsistent with prior decisions of the Comnission 


related to comparable situations. 


aa 


The potential effect of this conclusion on this Intervenor, if 
allowed to stand, is obvious. Intervenor's system includes a route 
from the Twin Cities to the Chicago gateway. However, Intervenor does 
not serve the Twin Ports or any other point in the Upper Midwest which 
has access to water transportation. Consequently, the rationale of the 
conclusion under consideration would preclude the Intervenor from estab- 
lishing rates for comparable movements from the Twin Cities which would 
be competitive with rail rates from the Twin Ports. The effect would be 
to deprive the Intervenor of any share of such traffic with no discer- 
nible concomitant benefit: the record being devoid of any evidence 
whatsoever of harm to any party arising from equivalent rates. It is 
difficult to conceive how the National Transportation Policy is served 
by arbitrarily eroding the potential market of an already hard pressed 
. Pail carrier. 

II 


Argument 


The Commission's conclusion is inconsistent with its prior findings 
and conclusions in comparable circumstances. The subject of Pig Iron 


the case under consideration, designed to meet water competition. In 
its report the Commission stated: 


"(t)he protestants contend that there is no justification 
for the establishment of so low a rate from points other 
than Buffalo which are not located on navigable water, 
pointing out that the cost of a rail haul to Buffalo and 
additional handling expenses are entailed in the movement ° 
from such points to Detroit. While there is no evidence 
of any movement of pig iron to Detroit from points adjacent 
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to Buffalo, there is a producer of pig iron at Niagra Falls, 

and it is reasonable to assume that shipments may be made 

from that point to Detroit. These adjacent points have 

long been accorded the Buffalo rate. Where reduced rates 

have been established from certain points to meet water 

competition, carriers serving other producing points may be 

authorized to meet the market competition thus created. 

Soda Ash to Georgetown, S. C., 269 ICC 475, 478."" Supra 752. 

With the Commission's judicial notice of the correspondence of 
rates on grain products between the Twin Cities and the Twin Ports the 
decision in the aforementioned case seems to be on all fovrs with the 
issue at hand. 

The observation of the Commission in Soda Ash to Georgetown, S. C., 
269 ICC 475, 478 (1947) seems to be significant in this context: ‘Where, 
as here, reduced rates have been established from certain points to meet 
water competition, carriers serving other producing points may be authorized, 
subject to proper restrictions, to meet the market competition thus 
created." There is nothing in the record of the instant case to suggest 
a lack of market competition between the Twin Cities and the Twin Ports. 
Thus the denial of the relief sought in the cited case can be distin- 
guished from the situation now before the Commission. 

For the approval by the Commission of the maintenance of interport 
(market) competition see Sugar to Ohio River Crossings, 308 ICC 167, 179 
(1959). While the thrust of the Petitioner's interest in this matter 
relates to the disadvantage it would experience in competing with rail 
carriers serving the Twin Ports, the Commission has found carrier come- 


tition to be an aspect of market competition. Sulphur, Canadian Origins 


the respondents' interest in protecting its competitive position in 

the Twin Cities relative to the Twin Ports demonstrates the market 
competition between the former inland point and the latter water compe- 
titive point. It is submitted that the conclusion by the Commission is 
contrary to the need of the Intervenor, serving only th= Twin Cities, 

to meet market competition created by the reduced rates established to 
meet water competition, to wit a "special case"’ Oil Country Iron of Steel 


Southwest and Central States, 321 ICC 683, 711 (1964). 

Two cases decided by the Commission this decade, demonstrate that 
it has not abandoned the concept expressed in the decisions already 
discussed. In Portland Freight Traffic Association v. Northern Pacific 


RR, 337 ICC 826, 831 (1970) the Commission observed: 


“Complainants allege that defendants violate Section 3 
of the act by equalizing the Puget Sound Port disadvantage 
of not having barge service available from the r Col- 
umbia river ports. However, while it is not within our 
province to uire rates which would overcome the natural 
disadvantages of location, the carriers may voluntarily 
establish such rates if not otherwise unlawful. Cf. 
Public Service Comm. v. Southern Pac. Co., 211 ICC 567 and 
Tron Ore from Eastern Ports to C.F.A. Points, 291 ICC 526, 
and 314 TCC 145." 


Significant to the role of the Commission in assessing the justification 
for rate equivalency between the Twin Cities and the Twin Ports is the 
statement in Wheat & Wheat Flour, Westbound, 337 ICC 858, 879-880 (1951): 


a 


aie 


"We do not view our functions under 
the Interstate Comme 
and 


8 princip 
Standards we 


we have acc assertions of 

the parties economic impor- 

i In that respect 
Temain neutral." 

The weight of these precedents to the instant proceeding is en- 
hanced by the absence of any evidence in the record of harm to any party 
arising from the establishment of equivalent rates from the Twin Cities 
and Twin Ports, Indeed, to allow the Commission decision to stand would 
harm this Intervenor without any justification whatsoever. This Inter- 
venor's competitive Struggle is already sufficiently rigorous without 


imposing further arbitrary impediments to its survival. 


ITI 


Conclusion 


By the decisions heretofore discussed, the Commission has Clearly 
and uniformly enunciated its views on the issue under consideration. 
The context of the issue in this proceeding cannot reasonably be distin- 


guished from the grounds of the Commission's decisions in that line of 
cases, 


In the absence of some compelling interest there is no reason 


for the Commission to depart from its historical disposition of this 


question. The record does not disclose any reason, compelling or other- 


wise, for such a departure. On the contrary, this Intervenor has 
advanced an urgent reason why adherence to the Commission's own pre- 
cedents would serve the interest of preserving Intervenor's position 
in the Twin Cities' market. Naturally, that interest corresponds to 
the interest of rail shippers located in the same market. 

WHEREFORE, Intervenor respectfully requests the Commission, 
Division 2, to reverse that portion of its June 18, 1974, Order finding 
the navigation season unit train rate from the Twin Cities to Martin's 
Creek, Pennsylvania, to unlawful and in all other respects to affirm 


said Order. 
Respectfully submitted, 


CHICAGO, ROCK ISLAND AND PACIFIC 
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RESPONDENTS' PETITION 
FOR RECONSIDERATION 


I. 
INTRODUCTION 


Involved in this proceeding are proportional unit train 
rates (''proposed'' rates) on wheat applicable from the Twin Ports 
(Duluth-Superior) and Twin Cities (Minneapolis-St. Paul) to Martins 
Creek, Pa. The wheat to be handled under the proposed rates is originally 
gathered at country elevators located in the Upper Midwest grain country 
and moved by rail to either the Twin Zities or the Twin Ports under 
existing levels of flat rates and, subsequently, moved in unit train 
service under the proposed proportional rate schedule. 


By definition, proportional rates are merely portions of the 


% 


{ 


total charges assessed for transportation performed over through routes, 
They are "in the nature of divisions of through rates which may vary 


depending upon the origin or the destination of the traffic. . ..'' (Refund 


Provisions, Lake Cargo Co., 299 ICC 659, 662) (1957). (Emphasis 


supplied). In this case the proposed rates provide for routing over, and 
storage in transit at, either the Twin Ports or the Twin Cities. 
In a comprehensive, well-reasoned decision, the Commission, 
Division 2, unanimously found the proposed rates from the Twin Ports and 
the non-navigation season (December 15 through March 31) proposed 
rate from the Twin Cities to be lawful in all respects. A majority of 
Division 2, however, found the navigation season rate (April 1 through December 
14) from the Twin Cities to Martins Creek to be unlawful. It devoted only two 
paragraphs of its lengthy opinion to this subject, citing no case authority 
and leaving unclear the specific nature of the unlawfulness; i.e., did it 
violate Section 1(5), 3(1), 15(a), or the Natioual Transportation Policy? * 
As will be shown in the Argument to follow there is ample 
Commission and judicial authority supporting the lawfulness of the pro- 
posed navigation season proportional unit train rate involving routing over 
the Twin Cities and no such authority, we believe, to the contrary. The 
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* Actually, protestants' briefs were extremely vague as to the exact 

nature of the alleged unlawfulness of the Twin Cities navigation-season rate and 
respondents, unfortunately, failed to give this matter adequate attention 

in their brief. That oversight will be rectified in this petition. 


Commission's ultimate approval of the entire Martins Creek unit 


train rate publication will foster competition and prevent preference 
or prejudice to particular origins or carriers. It will comport with 
all sanctions set forth in the Interstate Commerce Act and will con- 
tribute to an improved national transportation policy. 

I. 


DESCRIPTION OF PROPOSED RATES 
AND PROCEDURAL HISTORY 


The proposed unit train rates which were published by the 
Erie Lackawana Railroad Company (Erie) and the Soo Line Railroad 
Company (Soo Line) name the Twin Cities and the Twin Ports as points 
of origin and Martins Creek, Pennsylvania, as the sole point of des - 
tination. The rates were published at the behest of the supporting shipper 
herein, ConAgra, Inc. 

The protested rates are subject to a minimum weight limitation 
of 190,000 pounds per car, an aggregate minimum weight of 5, 000 tons 
per movement (train) and a minimum aggregate of three consecutive 
train movements per shipment. Normal terminal and transfer services, 
such as weighing, inspection, diversion or reconsignment will not apply 
in connection with this rate. In lieu of standard demurrage frovisions, 
the unit train movements are subject to 24 hours free time at origin and 


36 hours free time at destination. Beyond this free time a special detention 


charge of $475.00 per train will be assessed at origin for each 24 hours 


es 


or fraction thereof, and a charge of $9.50 per car will be assessed 
at destination for each 24 hours or faction thereof. 

The level of the proposed rate as originally published 
during the period of open navigation on the Great Lakes (April 1 - December 
14) was 72.25 cents per cwt. During the period of closed navigation 
(December 15 - March 31) the rate level was 88 cents per cwt. 

Pursuant to Special Permission Number 74-1051, the 
proposed rates have been made subject to a modified destination Rule 27 
provision, The same permission waives the provisions of Tariff Circular 
20 Rules 4(i) and 7 insofar as Items 130 and 132 of Soo Line Tariff 543-B, 
ICC 7837 are concerned. 

Appendix 4 attached to Exhibit No. 1 compares the salient 
features of the protested rate publication and Soo Line Freight Tariff 
526-I, 1.C.C. No. 7755, a unit train grain tariff naming rates on wheat 
and other small grains moving from the identical origins named in the 
protested tariff to Buffalo, New York. The protested tariff publication was 
modeled, in large part, upon the Buffalo unit train grain tariff which the 
Commission found to be lawful in Wheat, in Multiple Car Shipments, 
Minnesota and Wisconsin to Buffalo, New York, I.C.C, Docket No. 34381. 
However, certain adaptations of the Buffalo tariff were made, primarily 
at the insistence of the respondents. Thus, for example, the Buffalo unit 
train tariff does not require a shipper to book three consecutive trains 


per "shipment", as does the protested publication. 


While the proposed rates, as was also the case with respect 
to the Buffalo unit train grain rate, are designed primarily to attract 
to respondents a very limited volume of wheat which can and does move 
over the Great Lakes via the Twin Ports to Buffalo, both of these rates 
are also made applicable from the Twin Cities as well as Twin Port 
elevators, in order to maintain historical market competitive relation- 


ships between these two markets. 


The Twin Cities origins were included in the Buffalo unit 
train publication at the specific request of the Buffalo millers most 
of whom have elevators capable of loading unit trains at both the Twin 
Ports and the Twin Cities (See Ex. 26, App. A and B). 

The proposed rates were published on September 28, 1973 
2a Soo Line Freight Tariff 543-B, 1.C.C. 7837, with a Novemter 1, 
1973 effective date. Following the filing of Suspension Petitions, as 
previously indicated, the Commission's Suspension and Fourth Section 


Board found that the proposed rates should be permitted to take effect 
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without investigation. Subsequently, the proposed rates were suspended 
to and including May 31, 1974 by Division 2 and an investigation into their 
lawfulness was instituted. 

As noted in the Commission decision at page 2, reepondents 


increased the 72.25 cent per cwt. rate to 78,25 cents on June I, 1974. 


Subsequently, this rate was also made subject to Ex Parte 305-A. Thus, 
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the present navigation season rate level is 89.25 cents per cwt. As noted 
by the Commission, clearly this increase lessens the impact of some 
of the protestants' objections'' (Commission decision,page 2). In this 
connection, it is noted that the August 15, 1974 Petition for Reconsideration 
filed by Lake Carrier Association states, at page 4: 
"If the respondents are sincere in their 
assertion that they do not intend to go any lower 
than necessary to meet the alternative trans- 
portation costs available to the shipper, it would 
seem that the all-rail unit train rate from the 
twin ports to Martins Creek should not be pegged 
any lower than 88 cents, the same as the rate 
from the twin cities, "' 
The summer rate level recommended by this protestant is 
1,25 cents per cwt. lower than the level which became effective on 
June 12, 1974. 
Pursuant to the terms of the Commission's Order of November 
20, 1973, this case was handled under special procedures which involved 
an exchange of verified statements containing the direct evidence of participating 
parties and an oral hearing to cross examine designated witnesses called 
for that purpose by opposing parties. The oral hearings, conducted by 
Judge Richard A. White, commenced at Washington, D.C. on January 28th 
and were concluded on February 5, 1974. 
Ill. 
ARGUMENT 
Division 2 Erred in Holding the Navigation- 
Season Rate From the Twin Cities was 
Unlawful 


Concerning this issue, the Commission's decision states in 


its entirety: 


"Protestants Seawzy Port Authority of Duluth and 
6 


International Association of Great Lakes Ports 

and the protestant flour mills allege that application 

of the 72.25 cent rate from Twin Cities and Minnesota 
Transfer as well as from Twin Ports is preferential 

to the former and prejudicial to the latter, is unjust 

and unreasonable and constitutes a destructive competitive 
practice. Protestants submit that the 72.25 cent rate 

is designed to meet the alternative transportation cost 
available to ConAgra of moving wheat from Twin Ports 

to Buffalo, the elevator cost at Buffalo, and the rail 

rate beyond to Martins Creek, but they point out that 
there can be no similar justification for applying the 

same rate from Twin Cities and Minnesota Transfer 
about 160 miles inland from Twin Ports. The true alternative 
cost from Twin Cities would include a factor of 15 cents 
which is the charge for moving wheat from Twin Cities 

to Twin Ports. Respondents in reply show that grain rates 
from most country origins are the same to both Twin 
Cities and Twin Ports and that the same rates apply from 
both terminals to both the Gulf and Atlantic ports for 
export, as well as to points in official territory. 


We agree with protestants. Both Twin Cities and Twin 
Ports are large grain terminal centers and we may properly 
assume that they are in competition for the outbound move- 
ment of wheat. Twin Ports by reason of its location has a 
transportation advantage in relation to Twin Cities which 
the proposed 72.25-cent rate ignores. Respondent Soo serves 
both Twin Cities and Twin Ports and does not show why a 
water-related rate from Twin Ports should be applied to 
origins 160 miles inland. We are not persuaded that past 
practices equating the rates to and from the two markets 
nor the future possibility of fourth section violations in the 
event other carriers joint the adjustment constitute sufficient 
reason for similarity of treatment in this proceeding. A law- 
ful rate from the preferred origins would be 88 cents which 
is substantially the product of the local 15-cent rate from 
Twin Cities to Twin Ports and the proposed 72. 25-cent rate 
beyond. '' (Commission decision, pp. 29-30). 


Actually, protestant Buffalo Mills merely allege the Twin Cities 


inclusion violates Section 1(5) (see Buffalo Mills' brief, p. 61), and the 


only other protestant raising this issue on brief alleges Twin Cities inclusion 


"is unjust and unreasonable; constitutes an unfair and destructive practice; 
is an unlawful dissipation of carrier revenue in violation of Section 1(5) 
and Section 15a of the Interstate Commerce Act, and contravenes the national 
transportation policy" (brief of International Association of Great Lakes 
Ports, et al, p. 4). No Section 3(1) allegation is made on brief by either 
of these protestants. 
A. Proportional Rates Involved 

At the outset, it should be noted that the protested publication, 
from both origin areas and with respect to both rate levels, establishes 
proportional rates which, coupled with the applicable gathering (flat) rates 
from literally hundreds of country stations to the Twin Ports or the Twin 
Cities, establish the total transportation charges to Martins Creek. As 
stated by the Commission in Refund, page 2, supra, proportional rates 
“are in the nature of divisions of through rates which may vary depending 
upon the origin or destination''. Equally important, in the context of this 
case, it should be ans that the grain gathering rates at the Twin Ports and 
the Twin Cities, with very few exceptions, have been equalized at least since 
1934, by Commission prescription in the Docket Seventeen Thousand, Part 
VIL Proceedings, Grain and Grain Products, 205 ICC 301 (1934).* 


Under these circumstances, there is no economic or competitive 


* Respondents provided the record with many other examples of grain rate 
equalization afforded the Twin Ports and Twin Cities to Gulf ports, Atlantic 
Coast ports and numerous points throughout official territory. (See Ex. No.1, 
App. 5). Although they had ample opportunity to do so, protestants produced 
no examples of non-equalized rates from these origin areas to any point. 


justification for depriving Twin City shippers of the right to store in transit 
and ship under the proposed proportional unit train rates, wheat which is 
gathered from the same country stations and at the same rates as the 
wheat which will move from the Twin Ports to Martins Creek under the 


proposed proportional unit train rates. 


B. Inclusion of Twin City Origins Justified b 
Market Competition 


In its brief discussion of Twin City inclusion in the proposed 
rates the Commission noted that ''[b]oth Twin Cities and Twin Ports are 
large grain terminal centers and we may properly assume that they are 
in competition for the outbound movement of wheat". Certainly this 
assumption is well-grounded and has been recognized by the Commission 
on numerous occasions. In Minneapolis Traffic Ass'n. & N.W. Ry. Co., 
266 ICC 729, 758 (1946), the Commission characterized competition between 
primary grain markets as follows: 

"The fact that wheat, in a traffic sense, is the 
most liquid commodity known in transportation, 
the fierce competition of the primary markets, 
and the extreme sensitivity of the rate adjustment, 
combined to distinguish our action as to absorption 
of switching charges on grain to the markets from 


that which we might necessarily take as to any other 
commodity". 


In an earlier decision involving the Minneapolis Traffic Ass'n. 
case, 245 ICC 11 (1941),the Commission had no hecitation in ordering the 
Twin Cities railroads to cease and desist from refusing to absorb switching 
charges on grain to the same extent that railroads serving other important 


grain markets in the Western District absorb them. This refusal to absorb 
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switching charges on grain to the same extent that railroads serving other 
important grain markets in the Western District absorb them had created 
a serious imbalance in the prescribed grain structure. The Commission's 
order in the earlier Minneapolis Traffic Ass'n. case was sustained on 


judicial review in Northern Pacific Ry. Co. ve. U.P.S., 41 F. Supp. 439, 
affirmed 316 U.S. 346 (1942). 


The Commission and the Courts have recogni.ed that the grain 
rate structure is sui generis, and must be dealt with accordingly. In upholding 
the basic structure as prescribed by the Commission, the Supreme Court said, 
"It is not for us to tinker with so sensitive an organism as the grain rate 
structure only a minor phase of which is caught in the record before us." 
Board of Trade vs. U.S., 314 US 534, 548 (1941). 

Respondents respectfully submit that in finding the non-navigation 
season unit train rate from the Twin Cities to Martins Creek to be unlawful the 
Commission is tinkering with specific grain rates in a manner that can cause 
great harm to the sensitive competitive relationship presently existing between 
the Twin City and Twin Ports grain markets andcan cause further harm to 
ridwest railroads, including respondent Soo Line. 

In essence, the protestants urge the Commission to find the 
proposed unit train rate unlawful from the Twin Cities because they are located 
approximately 160 miles from Lake Superior and thus Twin Cities shippers 
cannot avail themselves of water transportation to Buffalo, New York. The 
Commission has considered and rejected the icentical argument on many 


occasions, Thus, in a leading case dealing with the subject, Pig Iron from 


New York Points to Detroit, 296 ICC 747, 752 (1955) the Commission stated: 


"The protestants contend that there is no justification 
for the establishment of so low a rate from points other 
than Buffalo which are not located on navigable water, 
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pointing out that the cost of a rail haul to Buffalo and 
additional handling expenses are entailed in the movement 
from such points to Detroit by water. While there is no 
evidence of any movement of pig iron to Detroit from 
points adjacent to Buffalo, there is a producer of pig iron 
at Niagara Falls, and it is rezsonable to assume that 
siioments may be made from that point to Detroit. These 
adjacent points have long been accorded the Buffalo rate. 
Where reduced rates have been established from certain 
points to meet water competition, carriers serving other 
producing points may be authorized to meet the market 
competition thus created". *(Emphasis supplied). 


To the same effect, in Soda Ash to Georgetown, S.C. 269 ICC 
475, 479 (1947), the Commission stated: 


"Where, as here, reduced rates have been established 
from certain points to meet water competition, carriers 
serving other producing points may be authorized, subject 
to proper restrictions, to meet the market competition 
thus created". 


In American Sugar Refining Co. vs. Ahnapee & W. Ry. Co., 322 
ICC 717, 721 (1964), the Commission said in like vein: 


"The record is clear that the assailed rates were 
established to enable the Western shippers to 
compete in the Central territory market following 
the reduction in rates from Eastern points caused 
by motor carrier competition. Under similar 
circumstances, we have recognized the right of 
carriers to meet market competition thus created". 


In two more recent cazes, the Commission has reaffirmed the 
long line of decisions illustrated above. In Portland Freight Traffic Ass'n. 
vs. Northern Pac. Ry., 337 ICC 826, 831 (1970) the Commission stated: 


"Complainants allege that defendants violate section 3 
of the act by equalizing the Puget Sound ports dis- 
advantage of not having barge service available from 


* It is noted that a predecessor of protestant Penn Central was a respondent 
in this case. 


é 


the Upper Columbia River ports. However, while 

it is not within our province to require rates 

which would overcome the natural disadvantage of 
location, the carriers may voluntarily establish such 
rates if not otherwise unlawful. Cf Public Service 
Comm. of Nevada vs. Southern Pac. Co., 211 ICC 
567, and Iron Ore from Eastern Points to C.F.A. 
Points, 291 1CG 527,552, and 553; and 314:16C.149". 


potaaincate 
(Second emphasis supplied). 


Concerning the subject of market competition, the Commissiun 


summarized its views in Wheat & Wheat Flour Westbound, 337 ICC 858, 


879 (1971), as follows: 


"We do not view out function under the rate making powers 
bestowed upon us by the Interstate Commerce Act as 
permitting us, directly and affirmatively, either to 

promote new markets for a distressed industry or to 

shield existing ones from outside competition. It is 

beyond our limited (880) jurisdiction to save, protect, 

or enhance commercial or industrial economic interests 

as such. Although our action may well affect such interests, 
our consideration is confined to factors relating principally 
to transportation circumstances and the standards we must 
apply are transportation standards, and not general economic 
welfare criteria. ( Citations omitted) If anything, under our 
private enterprise system, competition is generally supposed 
to be given free rein, except where the law clearly curbs 

or curtails it because of an overriding public interest. Accord- 
ingly, we have accorded here little weight to the assertion 

of the parties concerning the alleged general economic im- 
portance of the respective groupt of millers. In that respect, 
we do not intend to favor either group, but remain neutral". 


In literally scores of decisions, the Commission has authorized 
the publication of so-called group rates where the identical rate is made 
applicabie from very broad origin territories to even broader destination 
areas. Thus, for example, the same rate applies on lumber from coastal 
and inland origins in the Western United States to an area roughly bounded 
by Gary, Indiana, on the West and the Atlantic Seaboard on the East. These 
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rates were published to meet market competitive situations. Indeed, to 
a greater or lesser extent, the entire transcontinental rate structure 
involves this principle. Without it, raw materials produced in the sparcely 


populated Western regions of the United States could not find markets in the 


populous Eastern areas of this country. The same economic and competitive 
principles underlying the transcontinental rate structure are applicable, in 
a material way, to the case at hand. 


Only if the proposed rates become applicable, at both the navigational 
and non-navigational level, from both the Twin Ports and the Twin Cities, 
can grain merchandisers at the Twin Cities compete effectively with their 
Twin Ports counterparts in attempting to sell wheat to ConAgra for delivery 
to Martins Creek, Pennsylvania. Certainly the protesting Buffalo Mills 
should not be heard to complain if ConAgra has the benefit of this type of 
competition. All of said mills have grain elevator facilities located at both 
the Twin Ports and Twin Cities. Most of those mills supported respondents 
efforts in the Buffalo unit train case to make that rate applicable from both 
origin territories and most of said mills have shipped grain under the 
Buffalo unit train rate from both the Twin Ports and the Twin Cities. While 
the Buffalo rate was designed to be competitive with lake transportation plus 
Winter storage charges, the record in this case shows that some unit trains 


have moved to Buffalo during the open Great Lakes navigation season. (Tr. 1254) 


C. Respondent Soo Line and Other Twin City- 
Chicago Lines have the Right to Publish 
the Proposed Rates from Twin City Origins 


‘ 
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As noted in the Pig Iron case, supra, ''[w]here reduced 
rates have been established from certain points to meet water competition, 
carriers serving other producing points may be authorized to meet the 
market competition thus created."' At the present time the Soo Line is 
the only Midwest railroad joining in publication of the proposed rate. It is 
conceivable that the other Midwest railroads operating between the Twin 
Ports and the Twin Cities, on the one hand, and Chicago, on the other, 
will eventually join in said publication. In such event, the Twin Cities 
would be intermediate to the Twin Ports and Chicago on the lines of both 
the Burlington Northern and the Chicago, Milwaukee, St. Paul & Pacific 
Railroad. Thus, unless Fourth Section relief was obtained from the Comm- 
ission, the Twin Ports-Martins Creek unit train rate would be available 
to shippers in the Twin Cities choosing to ship over one of those railroads. 

The Chicago, Rock Island and Pacific Railroad Company, which 
has evinced an interest in this precise issue by its intervention in this case, 
conducts mainline cperations between the Twin Cities and Chicago, but 
does not serve the Twin Ports area. The Commission's ruling in the Pig 
Iron case and the others heretofore cited is clearly applicable to the Rock 
Island and authorizes that carrier to meet the market competition created 
by establishment of the Twin Ports-Martins Creek unit train rate by 
publishing the same rate from the Twin Cities. 

Although it serves both origin areas, respondent Soo Line also 
has the right, under the ruling in the Pig Iron case, to exert its geographic 


advantage in serving both origin areas by making the unit train rate applicable 


from both origin areas. Inclusion of the Twin Cities origins will enhance 
the possibility that Martins Creek unit trains will be loaded at elevators 
physically served by respondent, Soo Line, thus obviating the necessity of 
paying reciprocal switching charges to another carrier and permitting 
respondents to achieve better utilization of equipment dedicated to unit 
train service. 
D. Inclusion of the Twin City Origins will not 
Result in an Unlawful Dissipation of Carrier 
Revenues 

As shown on page 3 of Exhibit 2, the verified statement of 
Charles C. Crandall, the Soo Line's main line from Minneapolis to Chicago 
is approximately 15 miles shorter than its line between Duluth and Chicago. 
The variable cost incurred by the Soo Line in moving unit trains from 
Minneapolis to Chicago is .6 cents per cwt. less than that incurred in 
moving an identical train from Duluth to Chicago. In the case of respondent 
Erie, of course, the operations and costs involved are identical whether a given 
unit train originates at the Twin Cities or the Twin Ports. Thus, there is 
absolutely no merit to the contention of the International Association of Great 
Lakes Ports, et al, that inclusion of the Twin Cities in the proposed rate 
will cause a dissipation of carrier revenues. In a modest way it will have 
the opposite effect. The Commission and all of the parties know full well that 
no unit train will move from the Twin Cities to Martins Creek during the 
navigation season if the Twin Cities -Martins Creek unit train rate is 15 cents 
or more per cwt. higher than the Twin Ports-Martins Creek unit train rate. 


To suggest that respondents are unlawfully dissipating revenues by making the 
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same rates applicable from both origins, under these circumstances, is to 
engage in the sheerest type of sophistry. 
IV. 
CONCLUSION 

After careful scrutiny of a voluminous record and the extensive 
briefs filed by various parties in this proceeding, the Commission, Division 
2, correctly concluded that the multilevel unit train rates from the Twin 
Ports to Martins Creek and the non-navigation season Twin Cities-Martins 
Creek rate comported in all respects with the provisions of Sections 1(5), 
1(6), 3(1), 4(1), 6, 15a(2) and 15a(3) of the Interstate Commerce Act and the 
National Transportation Policy. Protestants have cited no facts, reasons, 
or authorities in support of their groundless contentions that publication 
of the navigation season unit train rate from the Twin Cities to Martins 
Creek violates any of those provisions. 

Respondents have shown herein that inclusion of the Twin Cities 
will preserve and foster the healthy market competition presently existing 
between the Twin Cities and Twin Ports terminal grain markets. Indeed, 
exclusion of the Twin City origin would be highly prejudicial to grain 
merchandisers located in the Twin Cities and would deprive ConAgra, Inc., 


the supporting shipper, of the benefits incident to the present competitive 


climate. Under the rule of the Pig Iron case and many others heretofore cited 


in this Petition, respondents and other railroads operating in the involved 
territory clearly have the right to publish the navigation season level unit 


train rate from the Twin Cities to Martins Creek which a unanimous 
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Division 2 in this proceeding has correctly found to be lawful from the 
Twin Ports to Martine Creek. 
WHEREFORE, respondents respectfully request the Commission, 
Division 2, to reverse that portion of its June 18, 1974, Order finding 
the navigation season unit train rate from the Twin Cities to Martins Creek, 


Pennsylvania, to be unlawful and in all other respects to affirm said Order. 


Respectfully submitted, 


i. fT. Ciate 
1336 Midland Building 
Cleveland, Ohio 44145 
Attorney for Respondent Erie 
Lackawanna Railway Company 
Thomas F. Patton & 
Ralph S. Tylor, Jr., Trustees 


C. Harold Peterson 

804 Soo Line Building 
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Attorney for Respondent Soo 

Line Railroad Company 
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BEFORE THE 


INTERSTATE COMMERCE COMMISSION 


I&S DOCKET NO. 8899 
UNIT TRAIN KATES ON WHEAT, MINNESOTA 


AND WISCONSIN TO MARTINS CREEK, PA 


P)TITION FOR RECONSIDERATION ON BEHALF OF 


PROTESTANT BOARD OF TRADE OF THE CITY OF CHICAGO 


Comes now the Board of Trade of the City of Chicago (CBT), an active 
protestant in these proceedings, and files this petition for reconsideration 
of the report and order of the Commission, Division Two, served July 18, 


1974. In support of this petition, this protestant respectfully states: 


I 
The CBT was active from the outset by filing a protest and petition for 
the suspension of the Soo Line Tariff 543-P, I,C.C. 7837, naming unit train 
rates on wheat from Duluth, Minneapolis, St. Paul and Minnesota Transfer, 
Minnesota, and Superior, Wisconsin, to Martins Creek, Pa. Following 
the Commission's order instituting an investigation into the lawfulness of 


the protested rates and suspending the operation of said rates, a verified 


statement, which went unchallenged by respondents, was submitted and 


accepted for the record and given identification as Exhibit 12. No request 
was made by respondents for the cross examination of the CBT witness, 
nor was any motion made to strike at the hearings held for the ice 
of cross examination of witnesses called. Subsequent to the hearings 
brief was timely filed. 

Il 

It is necessary, first of all, to put the issues and the finding of 
Division Two as they relate to Chicago into the proper perspective of 
this case. Protestant CBT here alleged that the published wheat rates 
applicable from the Twin Ports/Twin Cities to Martins Creek via Soo 
Line-Chicago-Erie Lackawanna lacked a tariff sien to provide 
Chicago, an intermediate station between origins and destinations via 
the route of movement, an equal opportunity to utilize the depressed rates 
for the movement of wheat from Chicago to the flour mill at Martins Creek. 
Respondents' failure to treat Chicago fairly resulted in violations of 
Sections 1(5), 3(1) and 4(1) of the Interstate Commerce Act. 

Briefly, respondents, Soo Line (Soo) and Erie Lackawanna (EL), 
publishea unit train rates from the Twin Cities and Twin Ports to Martins 
Creek via a route A/ through Chicago, Ill., a station directly intermediate 
between origin and destination. It is also the point of interchange between 


the Soo Line and Erie Lackawanna. An intermediate rule (destination end) 


was established in the suspended tariff permitting any facility located at 


1/ See map illustration in Appendix A 
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stations on the EL intermediate to destinations the use of the rates; yet 
no such facility, capable of utilizing these rates, exists at any of these 
stations. An intermediate rule (origin end) was not published in the tariff 
which would permit Chicago, a directly intermediate station where 
elevator facilities do in fact exist and which are capable of loading unit 
trains, the use and benefit of the depressed published wheat rates at issue 
in these proceedings. 

Chicago has no multiple car or unit train domestic rates applicable 
on wheat to Martins Creek. The only legitimate comparision with the 


rates under investigation are shown in the table below: 


From To Martins Creek, Pa. 


Chicago, Ill. Flat 98 
Chicago, Ill. Proportional 81 
Minneapolis-St. Paul 72.25(1) 88(2) 
Duluth-Superior 72.25(1) 99(2) 


(1) During open navigation on the Great Lakes 
(2) During closed navigation on the Great Lakes 


As indicated above and in Appendix ''A", the present proportional and flat 
wheat rates from Chicago to Martins Creek are higher than the suspended 
rates applicable during open navigation on the Great Lakes. 

Respondents defended on the grounds that there is simply no 
requirement in the Act that an intermediate origin application be afforded 
every station located between the Twin Ports /Twin Cities origins and 
Martins Creek where unit train rates are involved, thus nullifying the 
CBT's allegations of Sections 3(1) and 4(1) of the Act. Division Two, like- 


wise, swept aside these allegations without any supporting justification. 
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It is here that we take exceptions to the Commission's findings and 


respectfully request reconsideration. We shall treat the Section 4(1) 


issue first. 


The Section 4(1) Issue 


Division Two relied on a proceeding now before the Commission to 
cast aside and dispose of this issue; yet, the facts of record clearly 
indicate a crystal clear example of a violation of Section 4(1) of the Act. 


By Congressional mandate, the Commission has a duty to administer the 


law upon the facts of the present record rather than relying upon issues 


2/ 
and evidence in another proceeding now pending before it.~ 
Section 4(1) of the Interstate Commerce Act specifically states that: 


"It shall be unlawful for any common carrier subject to this 
part or part III to charge or receive any greater compensa- 


tion in the aggregate for the transnortation of passengers, 
or of like kind of property, for a shorter than for a longer 
distance over the same line or route in the same direction, 
the shorter being included within the longer distance." 
(Emphasis ours) 

The Fourth Section issue was initially raiged in the CBT protest and 
petition for suspension of the tariff schedule. Respondents evaced the 
issue and treated it lightly by citing cases where the Commission found 
that in movements under unit train rates, a comparison of like rates and 
charges must be made to determine wheths. or not violations of Section 
4(1) exist, citing Coal from Illinois, Indiana and Kentucky to Illinois and 
Indiana, 308 1.C.C. 671 at 677. This is not controlling since the issues 
raised in that proceeding concerned single car shippers unable te comply 


with the tariff application for multiples car shipments and as such could 


2/ Ex Parte No. 304, Amendment of Rule 27 of Tariff Circular No. 20- 


Intermediate Application of Rates. 
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not take advantage of the lower multiple rates even though they were made 
available-to them. Here the situation is entirely and completely different. 
The Commission must take into consideration the governing and compelling 
facts whether or not a shipper located at the intermediate station posesses 
all the physical capabilities to handle multiple car or unit train shipments 
moving on multiple car or unit train rates applicable from the more dis- 
tant point. In other words, the Commission must consider in light of the 
evidence submitted for the record whether the intermediate station is 
entitled to receive equal treatment under the law insofar as the application 
of the multiple car rates are concerned from the more distant origin station. 
Chicago is a major grain terminal at which are located grain elevators which 
posesses the capabilities of handling unit trains composed of 50 or more 
covered hopper cars. Chicago is directly intermediate via the route of 
movement from the Twin Cities/Twin Ports to Martins Creek, PA. See map 
{iiestration as Appendix A hereto which also shows a comparison of the 
depresseu unit train rates with the rates applicable from Chicago for 
identical movements. It is our view that the carriers have every obligation 
under Section 4 of the Act in the publication of multiple car and/or unit 

train rates to permit any intermediate station (at origin and/or destination 
end), which can comply with the application of those rates, the freedom to 
use such rates. In this instant proceeding, respondent carriers have 
neglected this obligation required by statute to treat Chicago equally. 


Furthermore, respondents did not seek nor were they granted necessary 
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relief to depart from the requirements of the Fourth Section of the Act. On 
the other hand, Division Two failed completely to give due consideration to 
the Section 4 issue and casually brushed it aside with its declaration that the 


issues raised herein would be given full consideration in Ex Parte 304, supra. 


The Section 3(1) Issue 


The application of the published rates from Duluth-Superior to Martins 
Creek prohibits and precludes Chicago from the use of the depressed rate 
levels. Chicago lies directly intermediate between origin and destination 
via the route of movement. Chicago is a major wheat terminal having 
facilities to market and handle unit train loads (Ex.12, Page 4). These 
elevator storage facilities at Chicago receive wheat via rail, water and 
motor carrier and forward wheat by the same modes of transportatation. 
The published rates apply via a route operating through Chicago; yet, 
elevators at Chicago are precluded from the use of the depressed rates, 


a blatant violation of Section 3(1) of the Act. The suspended 72.25¢ cwt. 


proportional rate is lower than the present 81¢ cwt. a proportional 


rate applicable from Chicago to Martins Creek. Likewise, the 72.25 and 
the 88¢ cwt. proportional rates are lower than the flat rate of 98¢ wt, 


from Chicago. 


3/ TPO Maurer's C/TN 245-I, 1.C.C. C-375, Section 5. 
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Section 3(1) is specific in its condemnation of any undue or unreason- 


able preference of, or prejudice to: 


"any particular person......association, locality......transit 
point......in any respect whatsoever; or to subject any par- 
ticular person......association, locality......transit point...... 
or any particular description of traffic to any undue or unreason- 
able or prejudice or disadvantage in any respect whatsoever." 


There is no justification for respondents to arbitrarily deny the elevator 


operators at Chicago the use of the depressed rate or comparable rates 


to apply from Chicago. In Board of Trade of the City of Chicago v. 
Illinois Central Railroad Company, etal. 3441.C.C. 818, at Pages 830 - 


831, the Commission set forth the necessary elements of undue preference 
and prejudice and establishes the burden of proof as to each element. 


"To support a finding of a violation of section 3(1), it must 
be shown (1) that there is a disparity in rates, (2) that the 
complaining party is competitively injured, actually or 
potentially, (3) that the defendant carriers are the common 
source of both the allegedly prejudicial and preferential 
treatment, and (4) that the disparity in rates is not justified 
by transportation conditions. Compare Big River Industries, 
Inc. v. Aberdeen & R.R. Co., 329 1.C.C. 539. The com- 
plainant has the burden of proving the presence of the first 
three factors, and the defendants have the burden of justifying 
the disparity under ''4". 


This is the most recent restatement of the law and principles set forth 


earlier by the Commission in Fresh Meats, Ill., Ind., Ky., Ohio & Mo. 


to Points in Fla., 318 I.C.C. 5, 10 (1962); State Corp. Comm. of N. Mex. 


v. Southwestern Motor Frt., 329 1.C.C. 803 (1967). In this instant 


proceeding, protestant has the burden of proof with respect to the first 


three conditions; whereas, respondents must sustain the burden relative 
to (4) above. 

The suspended rates and the rules governing their application meet 
all of the tests of a Section 3(1) violation. It goes without saying that a 
wide disparity does in fact exist between the suspended rates and those 
applicable from Chicago for an identical movement. Division Two 
correctly recognized this disparity at Page 29 of its report and order 
and concluded the Erie is the source of the alleged preference and pre- 
judice. 

With respect to condition (2) injury, actual or potential, the term as 
used here to identify et essential element of a Section 3(1) violation, 
does not mean a ''measurabie detriment" in the sense of business loss, 
shipments precluded, or specific profits lost as the direct result of the 
rate disparity. Rather, the term "injury" as it is used in Section 3(1) 
cases means the detriment which a person suffere in a competitive situ- 
ation by being placed in a less advantageous position with respect to 
freight rates and charges than he would be in if his and his competitors’ 
rates were probably related. Given a disparity in rates, the sine qua non 
of injury is competition. When a protestant has established such com- 
petition, after a showing of disparity in rates, he has shown all he needs 


to show to establish "injury" under Section 3(1). 


Ps 
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The ability of the Chicago merchandisers and elevator operators to 
remain competitive would be completely eroded by the suspended schedule 


The Commission recognized this in Mayo Shell Corp. v. Baltimore and 
Ohio Railroad Company, 2971.C.C. 133 at Page 135, and said: 


The duty of a carrier to give substantially equal treatment 
to all shippers who are in a position to demand it includes 
the right to reach competitive markets on relatively equal 
terms. A rate preference may not be accorded a shipper 
without a material difference in transportation conditions 
justifying the preference. An unjustified difference in 
freight rates that are factors in the competition between 
shippers constitutes undue prejudice and preference where, 


as here, the rates are under the effective control of the 
participating carrier.'' (Emphasis supplied) 
Taking only the fact that a discrimination exists in the rate itself, 
it can safely be presumed those paying the higher charges would be damaged. 
This test of injury can be found in Northeast Kentucky Coal Bureau v. 
Chesapeake & Ohio Ry. Co., 2061.C.C. 445, 448, (1935). Also, in 
Chrysler Corp. v. Akron, C. & Y. R. Co., 279 1.C.C. 377, 404 (1950) 
a case involving a disparity in rates on automobiles, which disparity was 
not reflected in selling prices, the same test of injury was employed and 
was sustained on judicial review in Illinois Cent. R. Co. v. United States, 
101 F. Supp. 317, 323 (N.D.M1., 1951), where the court said: 
"Although there may have been no affirmative evidence in 
terms of "'injury'' it seems to us that the Commission's 
ultimate conclusion in this respect was inescapable." 


The fact that ConAgra was presently concerned with obtaining its supply 


of wheat from the Twin Cities/Twin Ports elevators does not deter from the 


existing possibility of its securing this wheat from other terminals. At 
Page 533 of the transcript ConAgra's witness testified that the price of 
grain was a prime consideration in making purchases and these purchases 
could be made from whatever terminals which were offering grain at the 
most favorable price. Chicago could very easily be the source of this 
supply and the evidence of record clearly states Chicago possesses all the 
capabilities necessary to market wheat in unit train lots and is in position 
to offer wheat (Ex 12, Pg. 4), but would be precluded from the market 
because of this wide disparity in the freight rate structure. 

The third condition of a Section 3(1) case is that a carrier or group 
of carriers control the rates and are the source of both the prejudicial 
and preferential treatment. Here, the Soo Line and Erie Lackawanna Rail - 
road's publication of the suspended tariff schedule 543-B, I.C.C. 7837, 
with the only route via Chicago, and the restricted application of the rates, 
fills the requirements of this third condition. This cannot be disputed. 

With respect to condition four of a Section 3(1) violation, the burden 
of proof is upon the respondents to show that the disparity in rates is no 
greater than is warranted by differences in the circumstances and con- 
ditions surrounding the transportation performed mix the assailed rates. 
The record shows this they have not done. 

The wheat rates in this proceedings meet all the tests of a Section 3(1) 
violation and to exclude Chicago from the application of the suspended rates 


is a classic example of such a violation of the Act. 


CONCLUSION 

This Protestant submits that Division Two erred in its finding and 
order with respect to the issues raised by the CBT, as set forth herein 
and on brief. 

WHEREFORE, your protestant prays that the Commission, upon 
reconsideration of the facts in the record, find the wheat rates in issue 
are in violation of Sections 3(1) and 4{1) of the Actas pointed out herein 
and that an appropriate order be issued as the Commission may deem 
necessary. 

Respectfully submitted, 


BOARD OF TRADE OF THE 
CITY OF CHICAGO 


Frank E. Polom 

Executive Director of Transportation 
141 West Jackson Boulevard 
Chicago, Illinois 60604 


Dated at Chicago, Illinois 
September 30, 1974 
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“Appendix: A 


COMPARISON UNIT TRAIN RATES TO MARTIN'S CREEK, ‘ 1.C.C. Dkt: 8899 _ - 
PA. FROM MINNEAPOLIS -ST- PAUL, MINNESOTA AND Ae aera 

. DULUTH, MINNESOTA-SUPERIOR WISCONSIN WITH 

THOSE APPLICABLE FROM CHICAGO 
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MINNEAPOLIS? 
~ $1, PAUL 


MISSOURI 


a 
(X-299 Level) 
TENNESSEE 


re | 


ARKANSAS ; 


From Minneapolis-St. Paul, Minn. (Proposed) 712.25 cwt- 88 cwt. 
From Duluth, Minn. and Superior, Wis. (Proposed) 72.25 cwt. 88 cwt. 


From Chicago, ni. (Present Flat) 98 * ewt. 98 cwt. 
From Chicago, lll. (Present Proportional) $1 cwt. 81 cwt. 


Paul Route via Soo Line-Chicago, EL. 


F Soo Line-Chicago, EL. 
From Chi 
Tariff Auth: T.P.O. Beyer. 
T.P.O. Maurer, c/T Section 5. 
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Before The 


INTERSTATE COMMERCE COMMISSION 


INVESTIGATION AND SUSPENSION DOCKET No. 8899 


UNIT TRAIN RATES ON WHEAT, 
MINN. & WISC., TO MARTINS CREEK, PA. 


PETITION FOR RECONSIDERATION 


Comes now ConAgra, Incorporated (ConAgra), intervenor 
in support of respondents in the above captioned proceeding and 
respectfully petitions the Commission for reconsideration of 
the decision of Division 2 served herein on July 18, 1974, 
insofar as it finds that the unit train rate which is the 
subject of this proceeding in its application to movements from 
Minneapolis, Minnesota Transfer, and St. Paul, Minnesota (herein- 
after referred to collectively as 'win Cities") during the 
season of open ns vigation on the Grext Lakes, is unlawful and 


in violation of section 3(1) of the Act. I suppert of its 


petition ConAgra states as follows: 


s : 
ry 


L 
a 
z 

78 

is 
8 

L 
Bi 
E 
4 
® 

a 
i 


I 
PRELIMINARY STATEMENT 


The rate which is the subject of this proceeding 
(hereinafter referred to as the "proposed rate"), is applicable 
on unit train movements of wheat in bulk from Duluth, Minn., and 
Superior, Wisc. (hereinafter referred to collectively as 
‘Twin Ports") and from Twin Cities to Martins Creek, Pa. It 
is subject to a number of restrictive provisions designed to 
ensure maximum efficiency of operation and equipment utiliza- 
tion (Exh.1, pp. 4-5). 

The level of the proposed rate as originally published 
4s 72.25 cents per cwt. from April 1 to December 15, which 
corresponds to the period of open navigation on the Great Lakes 
and during the period of closed navigation on the Great Lakes 
(i1.e., December 16 to March 31), the rate level is 88 cents per 
ewt .2/ 

The proposed rate was published in Soo Line Freight 
Tariff 543-B, ICC-7837, issued September 28, 1973, to become 


eer LE ET IS 


1/as the Division noted at geet 2 of its decision, the level 
of the proposed rate has been increased subsequent to close 

of hearing to meet increases in the cost of lake transportation 
with which it is intended to compete, but such increase ".. . 
does nothing to change the ultimate findings and conclusions." 


effective November 1, 1973. Protests were filed on behalf 

of a number of flour millers, Buffalo, N.Y., port and civic 
interests and miscellaneous other interests. The Commission's 
Suspension and Fourth Section Board found no basis for 
suspending the proposed rate or for instituting an investiga- 
tion of its lawfulness. Petitions for reconsideration were 


filed by various of the protestants and Appellate Division 2, 


by an order served October 31, 1973, found that " ... there 


ig reasou to believe that .. . [the proposed rate] . . . would, 
if permitted to become effective, result in rates and charges, 
rules, regulations or practices which would be unjust and 
unreasonable in violation of the Interstate Commerce Act . 
The order suspended the effectiveness of the proposed rate to 
and including May 31, 1974, and instituted an investigation of 
its lawfulness. 

By order served November 20, 1974, the case was assigned 
for handling under special procedure and, pursuant to the 
of that order, verified statements embodying the direct 
evidence of participating parties were filed and served, and 
oral hearing for purposes of cross-examination was held at 
Washington, D. C., on January 28 through February 1, and 
February 4 and 5, 1974, before Judge Richard A. White. Briefs 


were filed on or before March 25, 1974 and thereafter, on 
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July 18, 1974, Division 2 issued the decision to which this 


petition is diveoted.2’ 


Il 
THE DIVISION'S DECISION 


The Division's decision found the proposed rate to be 
lawful in all respects, except that two of the three members of 
the Division concluded that the proposed rate is unlawful to 
the extent that the rate applicable from Twin Cities during 
the season of open navigation on the Great Lakes is below 
88 cents per hundredweight (ewt.). Specifically, the Division 
stated as follows at sheet 30 of its decision: 


Upon consideration of all evidence of record, 
we conclude that the proposed 72.25-cent rate from 
Minneapolis, St. Paul and Minnesota Transfer, 
Minn., to Martins Creek, Pa., is unlawful to the 
extent that the rate from those points is less 
than 88 cents. We further conclude that the prop- 
osed 72.25-cent rate from Duluth-Superior (Twin 
Ports) during the season of open navigation on the 
Great Lakes and the proposed 88-cent rate from all 
tariff origins during the season of closed naviga- 
tion are shown to be just and reasonable and 
otherwise lawful. 


On the same sheet, Commissioner Hardin, dissenting in 
part, stated that: 


anne 


2/tn its decision Division 2 noted that: "Due and timely 
execution of our functions uuder section 15(7) of the Inter- 
state Commerce Act imperatively requires the omission of an 
Initial Decision." 


I disagree with the majority's holding that 
the maintenance of identical rates from the 
Twin Ports and Twin Cities to Martins Creek 
during the open navigation season is unduly 
preferential to inland points and unduly pre- 
judicial to Twin Ports, or is otherwise unlaw- 
ful. 


At the outset, ConAgra wishes to make clear that it is 
gratified by the basic thrust of the Division's decision which 
establishes the complete lawfulness of the fundamental concepts 
upon which it is grounded. Specifically, the Division has 
recognized the right of rail respondents to compete aggressively 
and imaginatively for some share of the tremendous volume of 
grain traffic moving eastward through the Twin Cities and Twin 
Ports grain markets by taking full advantage of modern rail trans- 
portation ‘eitiausea? 3 also acknowledges the right of ConAgra 
or any other miller to situate milling facilities close to major 
flour consuming markets in recognition of the fact that it costs 
less to move grain than it does to move flour, and thus, by 
positioning mills close to flour consuming markets, the transpor- 
tation costs which must ultimately be borne by the consuming 
public, are minimized. 2 

It is only with a single feature of the Division's decision 
that ConAgra must take issue, That single feature is the finding 
by two of the three members of the Division that the iong standing 


3/ One ox protestants’ principal witnesses, on the basis of 45 
years of experience, candidly characterized unit train movement of 
grain as". . . the most efficient method on railroads. . ." 

(Tr, 653). 
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relationship of rate parity between the Twin Cities and Twin 
Ports should be undone, For the reasons set forth hereinafter, 
ConAgra submits that such determination was erroneous, and must 
be reversed in order to avoid needless, serious and far reaching 


disruption of well established grain marketing patterns, 


III 
ARGUMENT 
A. The Determination Made By Two Of The Three 

Members Of The Division To Destroy The 

Long Established Rate Relationship Between 

The Twin Ports And The Twin Cities Would 

Actually Create Rather Than Obviate The 

Preference And Prejudice Which Are Stated 

As The Basis For Such Determination 

As one of protestants' most knowledgeable witnesses candidly 

conceded, the grain merchandising markets at Twin Cities and Twin 
Ports are in reality "common markets" (Tr. 976). They draw 
grain from the same gathering areas under gathering rates that 
are equalized (Exh. 1, p. 6). The merchandisers who do business 
there and the millers who buy their grain there ship grain from 
both markets at rates that are equalized (Exh. 13, pp. 9-10). 
This has been the situation at least since the Commission's 
decision in Docket No. 17000 Part VII, Grain And Grain Products, 
205 I.C.C. 301 (1934), in which the Commission determined that 
grain rates to and from the Twin Ports and the Twin Cities should 


be equalized, Merchandising patterns and practices, including 


the highly complex activity of grain pricing, have developed 
upon this foundation of parity and equality of transportation 
charges. 

By destroying the relationship of equality with respect to 
the proposed rate with total disregard for the relationship of 
that action to other facets of ". . . so sensitive an organism 
as the grain rate structure. . .” 4/ the majority would actually 
create rather than preclude the very preference and prejudice 
which it condemns, The sole basis for the majority hoiding on 
the point to which this petition is directed is the fact that 
the Twin Cities are about 160 miles inland from the Twin Ports. 
Among the more fundamental facts that such a rationale ignores is 
that no grain is grown at either the Twin Cities or the Twin 
Ports. Instead, all of the grain shipped from those two common 
markets is grown on the plains of Western Minnesota and the 
Dakotas. From those growing locations it is shipped into the 
common markets of Twin Cities or Twin Ports on gathering rates 
which are equalized. Although this results in grain traveling 
further for the same rate when it goes to the Twin Ports as 
opposed to the Twin Cities, that fact has heretofore presented 
no problem, since everyone involved in the grain trade recognizes 
that the outbound movement from those common markets is under 
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equalized rates. Thus, the advantage initially realized by the 
Twin Ports on inbound movements over certain routings is offset 
by the advantage to the Twin Cities on outbound movements. 

What the majority would now do by requiring an additive to 
outbound movements from Minneapolis to Martins Creek is to 
create a situation whereby merchandisers selling grain to 
ConAgra at Twin Cities would have to do so at prices reflecting 
transportation costs 15 cents higher than those incurred in 
merchanising grain through the Twin Ports, in spite of the fact 
that the total movement from gathering areas to ultimate desti- 
nation over most routings via Twin Cities is substantially less 
than via Twin Ports. Clearly, it makes no more sense to impose 
an additive on outbound shipments from Twin Cities to reflect 
the difference of 160 miles between Twin Cities and Twin Ports 
than it would to impose an additive on inbound shipments to 
Twin Ports to reflect the fact that they move a greater distance 
than those transported to Twin Cities, To do so, would actually 
create the very inequity that the majority suggests as the basis 
for its action, As the Commission noted in Coal, Ky., Tenn., 
and Va. to North Carolina, 329 I.C.C. 572, 586-7 (1967): 


The rule with respect to competition in a common 
market is that every shipper competing therein is 
entitled to rates which are reasonable and just in 
comparison with rates from competing origins. 


Imposing a 15¢ per cwt, penalty on shipments moving via the 
Twin Cities in spite of the shorter distance moved would hardly 
be "reasonable and just” as required by the referred to rule. 

Nor does the fact that the Twin Ports are located on the Great 
Lakes and the Twin Cities are not provide any justification for 
imposing a penalty on the latter, as is suggested by the majority. 
To begin with it should be emphasized that the proposed rate, 
although admittedly water related, is certainly not a depressed 
rate in any reasonable sense of the word. Rather, as even the 
cost evidence of protestants’ demonstrates it is a rate which is 
not only fully compensatory but actually very profitable to 
respondents. Under such circumstances all facets of the proposed 
rate including the level applicable from the Twin Cities during 
open navigation season would be completely justified even in the 
absence of water competition because it reflects the level at 
which rail respondents can profitably handle grain when modern 
unit train techniques are employed. Where, as here, there is the 
additional factor of water competition via a directly competitive 
market the complete lawfulness of the proposed rate as it applied 
from the Twin Cities during open navigation season is doubly 
justified. As the Commission stated in Pig Iron From New York 
Points To Detroit, 296 I.C.C. 747, 752 (1955): 

The protestants contend that there is no justi- 


fication for the establishment of so low a rate 
from points other than Buffalo which are not 
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located on navigable water, pointing out that 

the cost of a rail haul to Buffalo and additional 
handling expenses are entailed in the movement 

from such points to Detroit by water .... 

These adjacent points have long been accorded the 
Buffalo rate, Where reduced rates have been estab- 
lished from certain points to meet water competition, 
carriers serving other producing points may be 
authorized to meet the market competition thus 
created, 


In accord with the foregoing principle are Oil Country Pipe, 
Midwest To Okla. & Tex., 326 I.C.C. 511, 523 (1966); Sulphur, 


Canadian Origins to East St. Louis, Ill., 326 I.C.C. 288, 302 
(1966); American Sugar Refining Co. v. Ahnapee & W. Ry. Co., 
322 I.C.C, 717, 721 (1964); Wine, Pacific Coast to Western, 
S. W. & Central States, 321 I.C.C. 683, 711 (1964); Sugar To 
Ohio River Crossings, 308 I.C.C. 167, 179 (1959); Soda Ash To 
Georgetown, S. C., 269 I.C.C. 475, 478 (1947). 

The most glaring inequity that would be created by the 
majority view can be illustrated by comparison of the proposed 
rate to the rate on which it is patterned, i.e., the unit train 
rate from Twin Cities and Twin Ports to Buffalo, which was the 


subject of Docket No. 34381, Wheat, in Multiple Car Shipments, 


Minnesota and Wisconsin to Buffalo, New York (not printed). As 
noted by respondents' witness, "The protested tariff publication 
was modeled, in large part, upon the Buffalo unit train rate, . ." 


(3xh. 1, vp. 8). 


Under that rate, miller protestants have had the benefit 
of unit train service to Buffalo on a year round basis for both 
Twin Cities and Twin Ports on a basis of complete rate parity. 
This gives them the flexibility to buy grain on equal terms at 
either Twin Ports or Twin Cities, depending upon availability 
at any particular point in ¢cime. The sole basis for the main- 
tenance of parity in the Buffalo rate, as stated by Examiner 
Boisseree, in a report which was adopted by the Commission in 
Docket No. 34381, was: "To maintain normal rate relations 
between Duluth, the Twin Cities, including Minnesota Transfer and 
Superior, . ." (Exh. Rpt., p. 14). Ironically, the Division now 
rejects, without any explanation, the very basis upon which it 
awarded Buffalo millers equal access to both markets. 

Being forced to pay a 15 cent per cwt. premium for access 
to the important Twin Cities grain market while its Buffalo 
competitors are left with access to it on terms completely equal 
to those applicable for the Twin Ports would leave ConAgra at 
an intolerable competitive disadvantage in purchasing grain in 
the important Twin Cities market. Thus, if the determination of 
the majority to which this petition is directed were to be sus- 
tained, ConAgra would have no choice but to institute proceedings 
to have the same ruling applied to the Buffalo unit train rate. 
ConAgra, and other parties of interest, should not be forced into 
such disruptive litigation without a far more compelling justifi- 


cation for the action taken by the majority than is evident on 
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this record, 


B. The Record Is Totally Devoid Of Any 
Evidentiary Basis For The Assumption 
Made By Two Of The Three Members of 
The Division That Application Of The 
Open Navigation Season Rate Level From 


The Twin Cities Would Injure Anyone 

In view of the radical departure from long established 
relationship which the majority determination represents, it 
might be expected that such extraordinary action was impelled 
by the need to protect some interests from serious injury. The 
record, however, is totally devoid of any indication of any 
cause for such concern, Certainly the very brief treatment of 
this issue in the Division's decision provides none, 

As the Supreme Court observed in Board of Trade v. United 
States,314 U.S, 534, 547, 86 L.Ed. 432, 443 (1942), the truest 
indication of the effect of a rate is ". . . a thorough test 


over an adequate period of normal conditions in the grain 


* rade. » <<" Here, the Commission has had the benefit of more 


than ten years' experience with the Buffalo unit train rate, a 
rate which the Duluth Port Authority doesn't like any more than 
the proposed rate (Ex. 13, p. 9). To date, no one has been 
prejudiced —— preferential treatment as a consequence 


of that rate. Indeed, no one has been shown to have suffered 
ie 


5/ The evidence submitted by Duluth Port Authority demonstrates that 
It handled a total of 61,365,000 bushels of domestic grain shipments 
in 1962, the last full year before the Buffalo unit train rate be- 
came effective. During 1973 it handled 85,184,000 bushels (Ex, 13, 


App. A). 


any injury as a consequence of the whole concept of equalization 
between the Twin Ports and the Twin Cities which has existed 

for many years, The instant rate is nothing more than an exten- 
sion of that same concept. 

Although the majority opinion on this point is far from 
clear as to its basis, it appears to be predicated upon the 
conclusion that application of the open navigation season rate 
from Twin Cities would constitute a violation of section 3(1). 
However, far more is required to support such a finding than 


appears in this record. See, for example, Cudahy Packing Co. v. 
Atchison, Topeka & Santa Fe Ry. Co., 34 1.C.C. 569, (1939), 


wherein the Commission, in discussing ection 3(1), observed: 


General declarations as to competition or injury 
unsupported by evidentiary facts, and the mere 
showing of disparity of rates, are not sufficient 
for the predication of a finding of undue prefer- 
ence and prejudice, * * * To establish undue pre- 
judice, in addition to showing that there is a 
difference in rates and that there is some compe- 
tition between shippers there must be a further 
showing that the difference has operated to 
complainant's disadvantage in purchasing or 
marketing its commodity. The character or 
intensity of the competition, the specific effect 
of the rate relation upon such competition, and 
the extent to which conditions affecting trans- 
portation are properly comparable must be shown in 
addition to the difference in rates * * *,. 


None of the foregoing information has been provided by 


protestants, Thus, on the record in this proceeding no grounds 
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have been demonstrated for the radical disruption of long 


established grain marketing patterns proposed by the majority. 


IV 
CONCLUSION AND PRAYER 


— 


The basic thrust of the Division's decision, as to which all 
three members were in agreement, is that rail respondents and 
ConAgra should be permitted to take full advantage of what even 
protestants have conceded to be". . . the most efficient. . ." 
method for moving grain to ConAgra's Martins Creek milling 
facility. As noted at the outset of this petition, ConAgra takes 
no issue with the fundamental validity of that determination, It 
is only with respect to the ancilliary question of whether the 
longstanding rate relationship existing between Twin Cities and 
Twin Ports should be undone, a question as to which the Division 
was unable to reach *greement, that ConAgra takes issue- 

On this point ConAgra respectfully submits that the dis- 
ruption of that relationship, upon which the delicate and in- 
tricately balanced grain trade has come to rely during the many 
years of its existence, would actually result in the very 
prejudice which the majority states as the justification for its 
action. It would do so for no valid purpose since the record is 


totally lacking in any evidence to substantiate a need for sich 


radical disruption in order to protect the legitimate interests 
of anyone, 

WHEREFORE, for all of the foregoing reasons, ConAgra 
respectfully prays that an order be entered setting aside that 
part of the Division's decision ordering cancellation of the 
open navigation season level of the proposed rate as it applies 
from the Twin Cities, and finding instead that the proposed rate 
is lawful and proper in every respect. 

Respectfully submitted, 
CONAGRA, INCORPORATED 
By 
"toma waciteay——“(‘“‘C‘CO 
Peter A, Greene 


Its Attorneys 
Of Counsel: 


MACLEAY, LYNCH, BERNHARD & GREGG 
1625 K Street, N. W. 
Washington, D. C. 20006 


Due Date: 
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BEFORE THE 
INTERSTATE COMMERCE COMMISSION 


eRe AT ETS 


INVESTIGATION AND SUSPENSION DOCKET NO. 8899 


UNIT TRAIN RATES ON WHEAT, 
MINN. & WISC. TO MARTINS CREEK, PA. 


PETITION OF THE STATE OF NEW YORK 
FOR RECONSIDERATION 


ETE 


Comes now the State of New York and files this petition for 
reconsideration of the decision of Division 2 served July 18, 1974. 
By order served August 15, 1974, the Commission permitted the State of 
Hew York to intervene in support of protestants, to become & party to 
this proceeding, and to consolidate the interests of parties representing 


certein New York State interests. 


PRELIMINARY STATEMENT 
At issue in this case is the lawfulness of unit train rates on 


wheat from Minnesota and Wisconsin to Martins Creek, Pa. Division 2 

found the proposed rate from Minneapo.is, Minnesota Transfer, end St. Paul, 
Minn., to Martins Creek, Pa., to apply during the season of open navigation 
on the Great Lakes unlawful, but it found the proposed rates from Minneapolis, 
Minnesota Transfer, and St. Paul, and Duluth, Minn., «nd Superior, Wisc.» 

to apply during the season of closed navigation on the Great Lakes and from 
Duluth, Minn., and Superior, Wisc., to Martins Creek to apply during the 
season of open navigation just and reasonable and not otherwise unlewful. 


* 
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The proposed rates at the Ex Parte No. 299 level were 72.25 cents 
to apply from April 1 through December 14 and 88 cents to apply from 
December 15 through March 31. As the report notes, the 72.25-cent rate to 
apply during the season of open navigation was raised to 78.25 cents 
effective June 1, 1974, but the report was prepared on the basis of the 
72.25-cent rate and the cost and other evidence evaluated on that basis. 


For convenience, therefore, we will also refer to the 72.25-cent rate. 


ARGUMENT 

The 72.25-cent rate violates Section 3(1) of the Act. 

Buffalo, N.Y. is an important flour milling center. The mills 
have located there primarily to take advantage of the low cost lake vessel 
transportation available for the movement of wheat from Twin Forts (Duluth, 
Minn. - Superior, Wisc. ‘0 Buffalo. ConAgra, the supporting shipper, 
located its flour mill at Martins Creek, Pa., because “it is cheaper to 
move wheat in large volumes for long distances than flour" and “the Martins 
Creek mill is less than 100 miles from major consuming centers in New York, 
New Jersey, and eastern Pennsylvania.“ (Report, p. 2h). The Buffalo mills 
compete with the Martins Creek mill in the purchase of wheat produced in 
the Dakotas and Minnesota and in the sale of flour in the eastern market. 

The 72.25-cent rate is designed to meet Con Agra's costs in 
moving wheat tc Martins Creek by alternative means of transportation during 
the open season of navigation on the Great Lakes. The alternative costs, 
composed of lake transportation (26.67 cents per 100 pounds for transporting 
wheat from Twin Ports to Buffalo), elevation (5 cents per 100 pounds), and 
rail transportation (40-cent five-car rate from Buffalo to Martins Creek), 


produce a through charge of 71.67 cents. 


Respondents also publish a 43-cent unit train rate from Twin 
Ports to Buffalo which is designed to provide an alternative to the 
practice of storing wheat in vessels during the closed season of navigation. 
Winter storage involves various cost elements in addition to cross lake 
navigation charges and charges for using the vessel for storage. Factors 


such as interest, insurance and fluctuations in wheat prices following 


the close of the season of navigation were taken 4nto account in constructing 
1 


the level of the Buffalo unit train rate. This rate is not competitive 
with the lake vessel charges available during the open season of navigation. 
Indeed, as the Commission notes at page 21 of the report, in the ten years 
since the rate was first established, all of the Buffalo unit train move- 


ments, with but one possible exception, have moved during the season of 


closed navigation. 
At page 23 of the report, the Commission states that the protestant 


flour mills pointed out: 
© that the Buffalo unit train rate is not competitive 


with lake vessel service during the season of open navigation. 
The Buffalo millers do not have & unit train rate offering 

a service competitive with the lake vessel service during 

the season of navigation. Yet ConAgra, while purporting to 
seek only what the Buffalo millers have, is actually asking 
for wit train service to compete with the lake vessel move- 


ment during the navigation season." 
However, th: Commission does not discuss this issue or attempt to determine 


whether these facts make the proposal unlewful. 


1/ Verified Statement of James R. Scoggin, p. 4. 
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Section 3(1) of the Act makes it unlawful for any carrier to 
give any particular firm or locality "any undue or unreasonable preference 
or advantage . . . in any respect whatsoever" or to subject any particular 
firm or locality "to any undue or unreasonabie prejudice or disadvantage 
in any respect whatsoever." 

The proposal clearly violates Section 3(1). Respondents propose 
to give the Martins Creek mill a water competitive rate so that it will have 
an alternate means of transporting its wheat during the open navigation 
geason. At the same time, respondents are holding the Buffalo unit train 
rate up to such a high level that it moves no traffic during this season 
and, in effect, constitutes an embargo. 

The 88-cent Martins Creek rate which applies during the closed 
navigation season is constructed on the basis of the 43-cent Buffalo unit 
train rate. Hence, Buffalo and Martins Creek are being treated equally 
during the closed season. However, the 72.25-cent Martins Creek rate which 
applies during the open season 4s constructed on the basis of the 26 .67- 
cent lake vessel charge from Twin Ports to Buffalo. Hence, Buffalo and 
Martins Creek are being treated unequally during the open season. Equal 
treatment requires thet, if water competitive rates are to be available at 
all during the open season, they be available to both Buffalo and Martins 
Creek. This would require a reduction in the Buffalo rate to 26.67 cents 
during the open season. 

The availability to Martins Creek of a water competitive rate 
during the navigatiou season obvicusly gives it an advantage over Buffalo. 
Martine Creek will have, while Buffalo will not have, an alternative means 


of transportation. This ie important when, for one reason or another, 


ae 


shipping on the Great Lakes is interrupted, the closed season is longer 
than normal, or, as is often the case, a shipper is unable to obtain 
vessels when they are needed. 

Moreover, the water competitive rate gives the Martins Creek 
mill the option of shopping for the lowest transportation costs, an option 
that is wnavaileble to the Buffalo mills. While respondents have stated 
their intention to adjust the 72.25-cent rate to reflect any changes in 


lake vessel charges, such adjustments can be made only upon notice and 
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are subject to review by the Commission. In contrast, lake vessel charges, 
which are not subject to regulation, can be changed at will and with no 
notice at all. The record shows that lake vessel charges have increased 
almost 45 percent or about 7.5 percent a year from 1966 through 1971. 
(Report, p. 22). Respondents latest filing concerning the 72.25-cent 
indicates that they have incressed from 26.67 cents, when the original 
filing herein was made, to 3%.6 cents in July of this an or a 37 
percent increase in 1’ttle over a year. Taking into consideration the in- 
eviteble lag respondents will experience in making adjustments in their 


rate and the continuing inflation, there will unquestionably be significant | 
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periods of time when the Martins Creek mill will have an unfair competitive 
advantage over the Buffalo mills. Since the Commission found that "the 
marketing of flour is a competitive business with sales turning on as little 


pe 


as a cent or less difference per 100 pounds, the advantage will have 
serious adverse consequences for the Buffalo mills. 


& 


2/ See Application No. 850 for Special Permission filed July 2, 1974 
submitted in behalf of the Soo Line Railroad Company and the Erie 
Lackawanna Railway Company. 
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3/ Report, p. 25. 
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The discrimination here is no different from that condemned 
in Preston - Shaffer Milli Co. v. Great Northern Ry. Co., 304 I.c.c. 
491 (1958), where the railroad's feilure to establish Joint rates for 
the movement of complainant's traffic wag found unduly prejudicial to 
the complainant's mill and unduly preferential of competitors’ mills 
located on routes over which joint rates applied. It is no different 
from the discrimination found unlawful in Washington, D.C., Store Door 
Delivery, 27 I.C.c. 3h7 (1913), where the railroads proposed to dis- 
continue free delivery in Washington, D.C. while continuing it in 
Baltimore, Md. True enough, respondents here purport to hold out Buffalo 
unit train service during the open season, but they do so at a price that 
prohibits the Buffalo shippers from using it. The maintenance of rates 
et levels that foreclose the movement of traffic constitutes a refusal 
to serve. See Restrictions on Service Motor Common Carriers » lu 
M.C.C, 151 (1970), 

The foundation stone upon which the Interstate Commerce Act 
rests is that of absolute equality, not only as to rates, but also as to 
the conveniences and facilities to shippers in any of the details of 
tranaportation service. United States ex rel Morris vy. Delaware, L. & 
W.R, Co., 40 Fed 101. The Supress Court has said: "The principal evil 
at which the Interstate Commerce Act . . . was aimed was discrimination 


in its various manifestations." State of New York v. United States, 
ee NNtonenettntinat re oor, 


331 U.S. 284, 296 (1947). In the first volume of its reports and during 
the first year of its existence, the Commission made it plain that "a 
common carrier is under Obligation to serve the public equally and justly. 
He mist know no friends and concede no unequal favors. The common carrier 
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has no right to select either goods or customers." Riddle, Dean & Co. v. 
New York, L.E. & W.R. Co., 1 I.C.C. 594. The Commission has followed 
these principles for over three quarters of a century. There is no basis 
for departing from them here. Hence, we urge the Commission to find that 
the proposal results in undue preference and prejudice and is therefore 
unlawful. 


ERIE'S NET REVENUE POSITION 
WILL BE WORSENED BY THE PROPOSAL 


From the opening of the Martins Creek mill in May 1973, ConAgra 
has obtained wheat from two elevators in Buffalo. Dur‘ g the period from 
May through November 1973, 68 percent of this traffic was handled by Erie 
under a five-car rate of 40 certs from Buffalo to Martins Creek, & distance 
of about 340 miles. The balance of the traffic moved by non-regulated motor 
carriers. Under the proposed rate, Erie would move wheat from Chicago, 4& 
distance of about 910 miles, at a charge of about h7 cents (Erie's division 
of the proposed rate of 72.25 cents). 

The protestant flour mills submitted a study of the costs incurred 
in handling traffic under the 40-cent rate from Buffalo to Martins Creek, 
and those incurred in moving traffic under the proposed rates from Chicago 
to Martins Creek. The Commission accepted’ this study as 4 valid peztrayal 
of the cost of providing the respective services and found that "the O-cent 
Burfalo - Martins Creek rate on & per 100-pound basis would appear to be 
substantially more profitable than is Erie's share of the proposed rate." 

(Report, p. 16). The study shows that Erie would have to substantially in- 


crease its participation in the shipper's traffic above 68 percent in order to 


avoid a net revenue reduction. It would heve to handle from 15 percent to ek 
shipper's traffic just tc break even. However, there is 


percent more of the 
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no basis for assuming tat Erie will handle any more traffic under the 
proposed rates than it handles under the existing rates. 

The proposed rates are designed only to meet the existing water- 
rail and all-rail transportation alternatives available to ConAgra. They 
are not designed to meet the existing motor carrier competition which 
moved 32 percent of the shipper's traffic at substantially lower rates. 

It was shown that the use of motor carrier service would result in savings 

of 9.25 cents during the open navigation season and 7 cents during the 

closed season. Moreover, ConAgra does not view itself as "locked-in" 

or committed to use the proposed rates. In view of these facts, it is 
unreasonable to assume that ConAgra will abandon the lower cost motor 
carrier transportation service available to it, and tender all or nearly 

all of its traffic to respondents. Nevertheless, the Commission made this 
assumption. We submit that it was clear error to do so. The only reasonable 
assumption based upon the facts is that Erie may continue to participate 

4n as much as 68 percent of the shipper's wheat traffic. 

What effect, if any, the 6-cent increase in the T2.25-cent rate 
would have on Erie's net revenue position cannot be determined on this 
record. All costs have increased since the close of the record and it 
would be necessary to re-open the proceeding and up-date the various ex- 
hibits. It is clear, however, that the increase will place the non-regulated 
motor carriers in ean even better position to compete for the supporting 
shipper's traffic. Hence, the Commission's error has been compounded by 


the subsequent action of the respondents. 
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The Commission stated that "full consideration must be accorded 
to the effect Erie's division of the proposed rate will have on the 
carrier's net revenue position and on its ability to continue providing 
service in the eastern United states. (Report, p. 16). Since there 
ig no basis for concluding that the proposal will do anything but worsen 
Erie's net revenue position, the Commission must ij: the proposed rates 


unlawful and order them cancelled. 


Respectfully submitted, 


tovls A. Lefkowitz 
Attorney General 
State of New York 
Albany, New York 12224 
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Albany, New York 12224 


Ss is rae 
Mt kewl 7H SC, ree 4 
Of Counsel: Bryce Rea, Jr. ; 
Patrick McEligot 
Rea, Cross & Knebel 918 - 16th Street, N.W. 
700 World Center Building Washington, D.C. 2 


918 - 16th Street, N.W. 
Washingtoa, D.C. 20006 Councwl for State of New York 


Due Date: October 2, 1974 
Certificate of Service 


I hereby certify that I have this ond day of October, 1974, 
served a copy of the foregoing petition for reconsideration upon all 
parties of record, by first class or air mail, properly addressed with 


postage prepeid. 


BEFORE THe. 


val te 's 


INTERSTATE COMMERCE COMMISSION 
I&S DOCKET NO, 8899: 


UNIT TRAIN RATES ON WHEAT, 
MINNESOTA AND WISCONSIN TO 
MARTINS CREEK, PA, 


RESPONDENTS' REPLY TO PETITIONS 
FOR RECONSIDERATION 


J. TY. Clatk 

C, Harold Petersoa 

804 Soo J.ine Building 

Minneapolis, Minnesota 55 ‘40 
October 22, 1974 Counse}! for Respondents 


1 
: 
4 
| 

Ct 

a 
R 
: 

o 
a 
x 
3 
B 
| 
5 

fs 
a 


BEFORE THE 


INTERSTATE COMMERCE COMMISSION 


I&S DOCKET NO. 8899 


UNIT TRAIN RATES ON WHEAT, 
MINNESOTA AND WISCONSIN TO 
MARTINS CREEK, PA. 


RESPONDENTS' REPLY TO PETITIONS 
FOR RECONSIDERATION 


Respondents Soo Line Railroad Company, (Soo) and Erie 
Lackawanna Railroad Company (Erie) file herewith their reply to the 
petitions of the State of New York (New York), the Chicago Board of Trade 
(Chicago Board) and the Lake Carriers Association (Lake Carriers) 
seeking reconsideration of the July 18, 1974, Order of the Commission, 


Division 2, unholding the lawfulness of unit train rates on wheat applicable 


from the Twin Ports (Duluth-Superior) and Twin Cities (Minneapolis - 


St. Paul) to Martins Creek, Pennsylvania. 
i 
PRELIMINARY STATEMENT 


After extensive hearings and the filing of lengthly briefs 
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which thoroughly reviewed the law and facts involved in this case, the 
Commission, Division 2, \ .animously found the proposed navigation 
season rate of 72.25 cents per « vt. (effective April 1 through December 
15) from the Twin Ports to Martins Creek and the proposed non-navigation 
season rate of 88 cents per cwt. (December 16 through March 31) from 
the Twin Ports and the Twin Cities to Martins Creek, Pennsylvania to be 
lawful, * 

Only three petitions for reconsideration of the Commission's 
July 18, 1974 Order have been filed by protesting parties. No such 
petitions have been filed by the two parties who most actively opposed the 
proposed rates, namely, the Buffaloflour mills and Penn Central Railroad, _ 


nor have such petitions been filed by protestants Seaway Port Authority of 


Duluth, International Association of Great Lakes Ports or the Board of Trade 


of Kansas City, Missouri. 

Subsequent to the issuance of the Commission's Order the 
State of New York was permitted to intervene in these proceedings to 
represent the interests of the City of Buffalo, the County 02 Erie, the 
Niagara Frontier Transportation Authority and the Buffalo Area Chamber 
of Commerce. The interest of these parties, of course, is essentially 
political. None of them is a shipper or receiver of railroad freight or 


engaged in any facet of milling operations. 
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“Respondents, ConAgra, Inc. and intervenor Rock Island Railroad have 
petitioned for reconsideration of that part of the Commission's Order 
finding the navigation season rate from the Twin Cities te Martins Creek to 
be unlawful. 
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This reply will address itself to New York's contention 
that the proposed ratesgive Martins Creek, Pennsylvania an undue 
preference over the Buffalo milling interests in violation of Section 3(1) 
of the Act and that ''Erie's net revenue position will be worsened by the 
proposal"'; the Chicago Board's contention that failure to make the Martins 
Creek rates available from Chicago, Illinois violates Section 3(1) and 
4(1) of the Act; and the Lake Carriers’ vague contention that the proposed 
unit train rates are too low. 

Respondents consider highly significant the fact that the 
Buffalo Mills and Penn Central, the only parties introducing evidence 
intended to show that the proposed rates gave Martins Creek an undue 
preference over Buffalo ami that they would adversely affect the Erie's 
economic position, have accepted the Commission's July 18, 1974 order 


finding those rates to be lawful in all respects, Furthermore, there is no 


shipper testimony supporting the Chicago Board's contention that the proposed 


rates should be made available from Chicago, Illinois. 
Il, 
ARGUMENT 
1, There Is No Merit To 


New York's Contention 
The Proposed Rates 


Violate Section 3(1) Of 
Tee Act. 


In January, 1974, when this matter was heard, the proposed 


navigation season rate was 72.25 cents per cwt., approximately 68% higher 


E 
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than the 43 cent unit train rate in effect from the Twin Cities and Twin 
Ports to Buffalo, New York. Today, at the Ex Parte 305-A level, the 
proposed rate is 89 cents per cwt., approximately 76% higher than the 
current 50,5 cent Buffalo unit train rate. The rail distances from the 
origins here involved to Martins Creek exceed the rail distances to Buffalo 
by slightly over 200 miles or less than 20%. These facts, standing alone, 
refute the corcention, abandoned by the Buffalo mills but now adopted by the 
State of New York, that this proposed rate gives the Martins Creek mill 
an undue preference over the mills located at Buffalo. The sole argument 
voiced in the New York petition in support of its Section 3(1) allegation is 
that the Martins Creek navigation season rate is ''water competitive’ 
whereas the unit train rate to Buffalo is so high as to constitute an "embargo' 
during these navigation season. 

New York's contention that Martins Creek has a water competitive 
rate, whereas the rate to Buffalo is set ''at a price ‘hat prohibits the 
Buffalo shippers from using it'' during the open season of navigation on the 
Great Lakes, is a gross distortion of the facts. The Buffalo unit train rate, 
as previously noted, is presently 38.5 cents per cwt. lower than the Martins 
Creek rate. Buffalo millers are not prohibited by the level of the Buffelo 
unit train rate from shipping unit trains during the navigation season. Rather, 
they voluntarily choose not to use that rate, generally, * because they have 
available to them exempt water carriage at transportation charges which are 
substantially lower than the current Buffalo unit train rate. The record in 


*The record indicates some movement of unit trains to Buffalo during the 


navigation season, (Tr. 1254) 
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this proceeding shows that the respondents' costs of moving unit trains from 


Twin Ports to Buffalo exceed the water carrier rates available to the 


Buffalo millers in moving grain from the Twin Ports to Buffalo via the Great 
Lakes. The record also shows that respondents have published unit train rates 
from the Twin Ports to Martins Creek which are both highly profitable to 
the carriers and sufficiently low to be competitive with the exempt water - 
truck competitive service available to ConAgra’s Martins Creek flour mill. 
The contention that such a rate, which is 38.5 cents per cwt. higher than 
the Buffalo unit train rate, is unduly preferential to Martins Creek and 
prejudicial to Buffalo is preposterous. 

Section 3(1) of the Act was designed to protect shippers, rather 
than political interests. The Commission concluded the proposed rate did 
not violate Section 3(1) insofar as the Buffalo mills are concerned after a 
careful review of the record which demonstrated, among other things, that 
the proposed rate merely duplicated the cost which Co. Agra incurs in moving 
wheat from the Twin Ports to Martins Creek via alternative modes of 
transportation, The Buffalo mills have acceeded to the Commission's Order 
holding the proposed rate does not vidate Section 3(1) of the Act by failing 
to petition for reconsideration of the Commission's July 18, 1974 Order. 

As noted in the petition for reconsideration filed by the Chicago 
Board, the Commission recently identified the elements necessary to 
establish undue preference and prejudice and establistied the burden of proof 


as to each element, as follows: 
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"To support a finding of a violation of section 3(1), 

it must be shown (1) that there is a disparity in 

rates, (2) that the complaining party is competitively 
injured, actually or potentially, (3) that the defendant 
carriers are the common source of both the allegedly 
prejudicial and preferential treatment, and (4) that the 
disparity in rates is not justified by transportation 


conditions. Compare Big River Industries Inc. v. 
Aberdeen & R.R. Co., 329 1.C.C. 539. The com- 


plainant has the burden of proving the presence of the 
first three factors, and the defendants have the burden 
of justifying the disparity under ''4", (Board of Trade 


of the City of Chicago v. Illinois Central Railroad 

Company, etal, 3441.C.C, 818, 830-831). 

Clearly, the interests represented by New York in this 
proceeding have not met their burden of proving actual or potential 
competitive injury. In fact, they produced no evidence in this record on 
that point. The only parties involved in this proceeding who did attempt 
to adduce any such evidence,the Buffalo mills, have acquiesced in the 
Commission's conclusion that no Section 3(1) violation existed. 

2. There Is No Merit To New 


York's Contention That ''Erie's 
Net Revenue Position Will Be 


Worsened By The Proposal". 


The preponderence of evidence introduced in this record by 
protestants was directly to the matter raised in New York's second con- 
tention. The Buffalo mills introduced a voluminous cost study designed 
to show that the Martins Creek unit train rates would reduce the Erie's 
annual net revenues by a minimum of $35,700 (Ex. 31, p. 16)*. Protestant 
Penn Central submitted evidence designed to show the proposed unit train 
operation would not produce the economies and efficiencies inherent in 


*At the hearing this figure was increased by Witness Bilz by $7,000 (Tr. 1090) 
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"classic" unit train operations. The Erie's evidence showed a net 
contribution increase of $100,000 annually, if the proposed rates were 
used to move all of ConAgra's traffic and some improvement in net 
contribution if the proposed rates only slightly increased the Erie's 
participation, These calculations ignored other Frie benefits inherent 


in the proposed unit train operation. 

The Commission discussed this evidence at great length in its 
Order (see pp. 12-20), and properly concluded it should not interfere with 
the Erie's managerial discretion in deciding whether or not to participate 
in the proposed unit train rates, In this connection, the Commission stated: 


"In connection with cur review of the record as next discussed, 
it should be borne in mind that persons responsible for 
performing transportation services, as well as the agencies 
which administer the various transportation statutes, are 
seldom if ever in a position where the outcome of a 
particular course of action can be charted with complete 
assurance that the hoped-for goal will be achieved. Ina 
sense, the success of a transportation venture is dependent 
on a host of business, commercial, and competitive factors 
whose influence cannot all be evaluated or even known at 
any one time. Risk, uncertainty, and some confusion 
attend every venture, and so it is here,'' 
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"One final observation is in order. We recognize the 

financial plight of Erie and the broad public interest in 
preserving a viable network of railroad service, We 

believe that the proposed rates are a step toward realizing 
“rie's goal of improving its financial standing. The 

proposed rates Jo not constitute an irrevocable commit- 

ment of Erie's resources. They carry an expiration date 

of September 15, 1974, and thus will afford respondents 

an opportunity to review the performance of the rates in 

terms of effect on the carrier's net revenue position."' (pp. 16-17) 


7 
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As noted by respondents in their brief filed on March 25, 
1974, commencing at page 16, the Interstate Commerce Act does not 
require a carrier to prove that a proposed rate will improve its net 
earnings. In any event, after reviewing all of the evidence directed to 
this point, the Commission .orrectly concluded that "the proposed rates 
are a step toward realizing Erie's goal of improving its financia! standards", 
This finding has not been challenged by the only protestants who attempted to 
prove otherwise. The State of New York has cited neither reason nor 
authority for overturning this finding which is clearly supported by the 
record. As noted by the Commission, because the proposed ratescall for 
annual expiration dates, they will, annually, ‘'a‘ford respondents an oppor- 
tunity to review the performance of the rates in terms of effect on the carriers' 
as net revenue position. '' To, hold the proposed rates unlawful would deprive 
respondent Erie of the opportunity of testing the soundness of its judgment 
that the proposed rates will make a positive contribution to annual net 


revenues. 


iil, 


3. There Is No Merit To The Chicago 
Board's Contention The Proposed _ 


Rates Violate Section 3(1) or 4(1) 
Of The Act. 


The Chicago Board's petition for reconsideration raises no 
new issues of fact and cites no additional authority in support of its position, 
originally set forth in its Suspension Petition and repeated in its briefp that 


failure to make the proposed ratesavailable to Chicago, Illinois violates 


599a 


Section 3(1) and 4(1) of the Act. The Commission dealt with these issues 
jointly at pages 28-29 of the Order and correctly concluded ''that the 
proposed rates are not in violation of either sections 3(1) or 4(1) of the Act 
insofar as these issues are raised by this protestant." The Commission 
further noted that "the fourth section issue will be resolved in Ex Parte 
No. 304, The latter is a general rule making proceeding where full 
consideration can be accorded the questions of policy raised by protestant". 
Insofar as the Chicago Board's Section 3 argument in concerned 
respondents merely note that no Chicago based shipper has complained that 
it is unduly prejudiced by failure to accord it the Martins Creek unit train 
rate from that origin. Thus, clearly, there is no proof of ‘actual or 
potential competitive injury" by a complaining party as is required for the 
Commission to find a Section 3(1) violation to exist. While Exhibit 12, 
Appendix A, identifies certain grain elevators which presumably uave the 
capacity to load unit trains, there is no showing that any of said elevators 


gather, store and have available for sale to ConAgra the hard spring wheat 


produced in western Minnesota, the Dakotas and Montana which ConAgra desires 


to ship to Martins Creek under the proposed unit train rates. Generally 


the wheat which the proposed rate is designed to move is gathered only at 


the Twin Cities and the Twin Ports and merchandized only at those locations. 


The Buffalo unit train rate has been published as a proportional 


rate without an intermediate origin rule for many years. The proposed rate 


publication is identical in all material respects with the form of the 


Buffalo rate insofar as Section 3(1) and 4(1) questions involving Chicago 
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are concerned. No shipper has ever complained of the non-availability 
of the Buffalo unit train rate sien Chicago or any other intermediate 
point. Respondents did not include an origin intermediate rule in the 
proposed rate because they deemed it to be inconsistent with the theory 
of proportional rates. 

Section 4(1) only makes it unlawful fer any common carrier... 
to charge or receive any greater compensation in the aggregate for the 
transportation of passengers or of like kind of property, for a shorter 
than for a longer distance over the same line or route in the same direction, 
the shorter being included within the longer distance. '' (Emphasis supplied. ) 
The Commiszion has held that unit train or multiple-car rates are not 
"like'' single-car rates in the context of Section 4. (See Coal from Iil., 

Ind, and Ky., to Illinois and Indiana, 308 I.C.C. 671 (1959) and In the 
Matter of Container Service, 173 I.C.C. 377. This holding is dispositive 
of the issue raised by the Chicago Board. 

One of the principal traffic witnesses testifying for respondents, 
after expessing his opinion that no fourth section violation was involved, 
stated '',..if the Commission decides otherwise, respondents are willing 
to amend the protested publication in whatever manner is required to meet 

/ Section IV proscriptions". (Exhibit 1, pp. 17-18). Respondents hold to that 
position and will comrly with any order the Commission may issue, either 


before or after a decision is rendered in Fx Parte No. 304, Amendment of 


Rule 27 of Tariff Circular No. 20-Intermediate Application of Rates. 
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However, respondents do not believe any traffic would move from Chicago 
to Martins Creek if intermediate anp'i, tion of the rates were prescribed. 


Certainly there is no evidence in this record suggesting that it would. 


4, The Proposed Navigation Season 
Rate Is Higher Than The Level 
Recommended By Lake Carriers. 


Lake Carriers brief petition for reconsideration, citing 
no authority and making no reference to any provisions of the Act, alleges 
there have been substantial increases in lake carrier costs sinoe the record 
was closed and asserts that: '‘i]f respondents are sincere in their assertion 
that they do not intend to go any lower than necessary to meet the alternative 
transportation costs available to the shipper, it would seem that the 
{navigation season] rail unit train rate from the Twin Ports to Martins 
Creek should not be pegged any lower than 88 cents...,"' 

On June 1, 1974 the respondents increased the 72.25 cent rate 
to 78.25 cents. As noted at page 2 of the Commission's Order, ''this increase 
lessens the import of some of the protestants objections''". That import was 
further reduced on June 20, 1974, when the navigation season rate was 
increased under Ex Parte 305-A to 89 cents per cwt, Clearly, this action 
demenstrates the sincerity of the respondents' stated intention to ''peg'' 
the navigation season rate,year by year, at a level which approximates the 
transportation charges which ConAgra would incur in moving wheat ‘rom the 


Twin Ports to Martins Creek by alternatives modes of transportation. 


The present navigation season rate level is 1 cent per cwt. higher than 


the leve! recommended by protestant Lake Carriers. 


° 
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The non-navigation season 88 cent per cwt. rate will be 
increased prior to December 15, 1974 to approximate the level of the 
Buffalo unit train rate in effect for the coming season, plus the other 
factors originally used to construct the 88 cent rate (current elevation 
charges and the current Buffalo-Martins Creek rail rate). * 

IV, 
CON LUSION 

Division 2 has unanimously found the navigation season 
rate to be lawful from the Twin Ports and the non-navigation season 
rate to be lawful from both the Twin Ports and the Twin Cities. The primary 
protestants in this proceeding, the Buffalo flour mills and Penn Central, 
have accepted the Commission's conclusion that these rates comport in 
all respects with the provisions of Section 1(5), 1(6), 3(1),4(1), 6, 15a{2) and 15a(3) 
of the Interstate Commerce Act and the National Transportation Policy. 
The three protestants filing petitions for reconsideration have cited no 
new facts, reasons, or valid authorities in support of their Section 3(1) and 


4(1) arguments. The Commission's ultimate conclusion that the proposed 


*Respondents have just received the Reply filed by International Association 
of Great Lakes Ports, et al and note their reference (pp. 9-19) toa 

Soo Line W. T.L. application to cancel the Buffalo unit train rate because 
“current rates and current divisions basically make this operation non- 
compensatory". The Soo Line and other railroads participating in the 
Buffalo unit train movements are in the process of establishing a compensatory 
Buffalo unit train rate level for the coming season and may re-negotiate 

the present divisional arrangments. Respondents, Penn Central and other 
railroads have every intention of handling unit trains from the Twin Cities 
and/or Twin Ports to Buffalo during the 1974-75 season and the Commission 
should totally disregard the Great Lakes Port's argument, referred to above, 
until such time, if ever, as the Buffalo rate is actually cancelled. Indeed, 
the contents of pages 9-10 of the Port's Reply are susceptible to a motion 
to strike as a highly improper excursion beyond the record. 
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rates are not unduly preferential, prejudicial, or otherwise unlawful 
have abundant support in the record and must be affirmed. 

WHEREFORE, respondents respectfully request that the 
Commission, Division 2, deny the petitions for reconsideration filed by 
New York, the Chicago Board and Lake Carriers, Respondents also 
request that the Commission reverse that portion of its Order finding the 
navigation season unit train rate from the Twin Cities to Martins Creek to 
be unlawful. 


Respectfully submitted, 


J. T. Clark 
1336 Midland Building 
Cleveland, Ohio 44145 
Attorney for Respondent Erie 
Lackawanna Railway Company 
Thomas F, Patton & 
Ralph S. Tylor, Jr., Trustees 


C. Harold Peterson 

804 Soo Line Building 

Minneapolis, Minnesota 55440 
Attorney for Respondent Soo 

Line Railrrad Company 
CERTIFICATE OF SERVICE 
I hereby certify that on this 18th day of October, 1974, I 
served a copy of the foregoing petition upon all parties hereto by mailing 


to them a copy of the same, postage prepaid, in accordance with the 


General Rules of Practice of the Interstate Commerce Commission. 


C. Harold Peterson 
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Before the 


INTERSTATE COMMERCE COMMISSION 


I. & S. Docket No. 8899 


UN(T TRAIN RATES ON WHEAT, 
MINN, ‘ WISC., TO MARTINS CREEK, PA, 


PETITION FOR LEAVE TO INTERVENE 


ISRAEL PACKEL, Attorney General 
Capitol Annex 
Harrisburg, Pa. 17120 


GORDON P. MacDOUGALL, Spec. Asst.Atty.Gen. 
eat ech hU6UUmttt 
Washington, D.C, 20036 


Attorneys for Commonwealth of 
ennSylvania 


October 22, 1974 
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Before the 


INTERSTATE COMMERCE COMMISSION 


t & S. Docket No. 8899 


UNIT TRAIN RATES OF WHEAT, 
MINN, & WISC., TO MARTINS CREEK, PA. 


PETITION FOR LEAVE TO INTERVENE 


Commonwealth of Pennsylvania, by its Attorney General, 
submits this petition for leave to intervene in this proceeding. 
The purpose of the proposed intervention is to file the attached 
reply to the petition for reconsideration, filed on or about 
October 2, 1974, by the State of New York. ; 

The report of Division 2 was entered June 18, 1974 (served 
July 18). The State of New York on August 9 petitioned for leave 
to intervene in support of the protestants, and for an extension 
of the period within which to file a petition for reconsideration 
of the June 18 report. New York's intervention and extension of 
time were granted August 14. 

Commonwealth of Pennsylvania desires to intervene in this 
proceeding to defend the report of Division 2 that the proposed 
rates do not constitute undue preference or advantage to Martins 
Creek, Pa. and undue prejudice or disadvantage to Buffalo, N.Y., 


or in any way violate section 3(1) of the Interstate Commerce 


Act, 49 U.S.C. 3(1), 


Lin 
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This petition for leave to intervene was not previously 
submitted because the State of New York has only recently been 
permitted to intervene, Moreover, the matter of an alleged 
vidlation of Section 3(1) was not seriously pressed by the 
Buffalo milling companies heretofore, as incicated in their 
brief to the hearing officer. The issue i first raised by 
New York's petition for reconsideration, 

The proposed intervention by Commonwealth of Pennsylvania, 
so as to file the attached reply to petition for reconsideration 


will not unduly broaden the issues in this proceeding. 


WHEREFORE, the Commission is requested to grant the 


intervention of Commonwealth of Pennsylvania, and that the 
attached reply be deemed filed, 
Respectfully submitted, 
ISRAEL PACKEL, ,ittorney General 
Capitol Annex 
Harrisburg, Pu. 17120 
GORDON P. MacDOUGALL, Spec.Asst.Atty.Gen. 
705 Ring Building 
Washington, D.C, 20036 
Attorneys for Commonwealth of 
October 22, 1974 Pennsylvania 
Certificate of Service 
I hereby certify that I have this 22nd day of October, 1974, 


served a copy of the foregoing petition, and attached reply, upon 


all parties of record by first class maii postage-prepaid. 


Washington, D.C, Gordon P, MacDougall 
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Before the 


INTERSTATE COMMERCE COMMISSION 


I. & S. Docket No. 8899 


UNIT TRAIN RATES ON WHEAT, 
MINN. & WISC., TO MARTINS CREEK, PA. 


REPLY TO PETITION FOR RECONSIDERATION 


ISRAEL PACKEL, Attorney General 
Capitol Anne». 
Harzisburg, Fa. 17120 


GORDON P. MacDUUGALL, Spec.Asst.Atty.Gen. 
705 Ring Building 
Washington, D.C. 20036 


Attorneys for Commonwealth of 


Pennsylvania 


Due Date: October 22, 1974 
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Before the 


INTERSTATE COMMERCE COMMISSION 


I. & 8S. Docket No. 8899 


UN“T TRAIN RATES ON WHEAT, 
MINN, & WISC., TO MARTINS CREEK, PA. 


REPLY TO PETITION FOR RECONSIDERATION 


Commonwealth of Pennsylvania, by its Attorney General, 
submits this reply to the petition of New York State for 
reconsideration of the report and order of Division 2, entered 
June 18, 1974 (served July 18) in this proceeding. The report 
found proposed proportional rates on whea:, in the amount of 
88 cents per 100 pounds, from the Twin Po:'ts (Duluth, Minn.- 
Superior, Wis.) and from the Twin Cities (Minneapolis-St.Paul, 
Minn.), to dertian Creek, Pa., applicable during the period of 
closed navigation on the Great Lakes, to he just and reasonable 
and not otherwise unlawful. 

We do not understand that New York State challenges the 
88-cent rate. 

The report also found a 72.25-cent rate from the Twin Ports, 
to Martins Creek, applicable during the season of open navigation 
on the Great Lakes, to be just and reasonable and otherwise 
lawful, but that the same rate from the Twin Cities to Martins 


Creek would violate section 3(1) of the Act, and was ordered 


cancelled. 
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It is our understanding that New York State contests the 
lawfulness of the 72.25-cent rate, and that the rate should be 
cancelled, as in violation of section 3(1), unless a rate is 
published from Twin Ports to Buffalo, N.Y. in the amount of 26.67 
cents, which would be a reduction in the present rate of 43 cents 
per 100 pounds. : 

Basis for the 72.25-cent Rate 

The 72.25-cent all-rail rate was published to meet the 
competition of water-rail and water-truck routes between the 
Twin Ports and Martins Creek, Pa. The water segment is via the 
Great Lakes ta Buffalo, N.Y., thence rail or truck beyond to 
Martins Creek. The 72.25-cent all-rail rate is constructed from 
a 26.67-cent lake transportation cost, 5 cents for elevation 
at Buffalo, and a 40-cent rail rate from 3uffalo to Martins Creek. 

The 88-cent all-rail rate was published to meet rail-water- 
rail, rail-water-truck, water-rail, and water-truck. competition. 
A 43-cent rail rate applies from the Twin Ports and Twin Cities 
to Buffalo, 5 cents for elevation, and 40 cents per 100 pounds 
rail rate from Buffalo to Martins Creek. 

Division 2 disapproved the 72.25-cent rate from Twin Citie® 
. origins to Martins Creek on the ground that the Twin Ci’ *> are 
160 miles from water, such that the rate would unduly prefer wae 


Twin Cities and would unduly prejudice the Twin Ports. 


Position of Pennsylvania 
It is the position of Pennsylvania that the proposed 72,25~ 
cent rate from the Twin Cities to Martins Creek is proper. A 
flour milling concern has located at Martins Creek. Other mills 


should be encouraged to locate in Pennsylvania. Mills in Pennsyl- 


_s. 
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vania should be allowed to compete with mills situated at 


Buffalo. 

The 72.25-cent rate does not prefer Martins Creek and 
prejudice Buffalo. 

The argument of New York State of prejudice to Buffalo 
is a belated effort, and was not seriously advanced during the 
hearings or on brief. 

I. THE CIRCUMSTANCES SURROUNDING TRANSPORTATION 

TO BUFF7LO AND TO MARTINS CREEF i 
SUBSTANi TALLY SIMILAR, es 

The 72.25-cent rate to Martins Creek was established to 
enable sicalapieaee oe in the traf*ic, as opposed to 
wator-rekt-or elke bene The competition facing an all-rail 
rate to Buffalo is water competition. Apparently the 43-cent 
rail rate from Tvin Ports to Buffalo will not secure the traffic 
during the period of open navigation in the fact of the 26.27-cent 
water cost. However, the 43-cent rate is on a lower level than 
the 72.25-cent rete to Martins bee” ws that there is no 
prejudice to Bufialo. It may very well be that the railroads are 
unable to effectively compete against all--water transportation 
during the perioc of open navigation. ~ 

However, it is axiomatic that an sl l<endl rate to meet 
water-rail or water-truck competition is an entirely different 
situation from an all-rail rate designed to meet all-water 
competition. The circumstances are radically different. 

The Commission can compel railroads, in meeting truck 
competition, to meet it equally at all points. Atchison, Topeka 
& Santa Fe Railway Co. v. United States, 218 F. Supp. 359 


(N.D. Ill. 1963). This includes truck competition to a unified 


1/ The 43-cent rate yietdS «px. .038¢ per mile, whereas the 72,25- 
cent rate yields apx. -O54¢ P per mile for a longer distance. 


, 3 : 
« 


6lia 


metropolitan area. Pennsylvania Railroad Company v. United States, 
260 F. Supp. 536 (E.D. Pa. 1965). 

On the other,hand, the types of competition sought to 
be met by the ra:.lroads here is water to 3uffalo and water-rail 
to Martins Creek. Each combination of traisportation has 
unique characteristics and different competitive aspects. 
There can be no violation of section 3(1) under such dissimilar 
conditions. 

S* ACONTRUL'THE BUFFALO RATE. 

The State of New York asks for an al*ernative order, yet 
it is settled thzt the Soo Line and Erie-Lackawanna must control 
the present 43-cent rate in order for the Commission t» issue 
an alternative order under section 3(1). See: New York Central 
Railroad Co. v. United States, 207 F. Supp. 483, 489-90 (S.D.N.Y. 
1962). 

III, NO INJURY HAS BEEN SHOWN, 

It is axiomatic that injury must be sshown in order to 


establish a section 3(1) violation. Here, the wheat is moving 


through Buffalo to Martins Creek. The Bufv7alo interests would 


not be substantially injured if this water-truck movement is 
in part replaced Sy an all-rail movement, for the all-rail rate 
is no lower than necessary. The Buffalo milling interests have 


failed to establish any injury. 


CONCLUSION 
The petition of New York State for reconsideration should 
be denied. The petition is an attempt to argue a section 3(1) 


issue which simply was not proven at the hearings, and was not 


4- 
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seriously advanced heretofore. 


It is established that Pennsylvania should have an opportunity 


to develop flour milling. Grain, Pittsburyzh, Pa., to Eastern 


Base Points, 322 I.C.C, 218 (1964), sustained in State of New York 


v. United States, 256 F. Supp. 634 (W.D.N.Y. 1966), aff'd per 


October 22, 


1974 


curiam 386 U.S. 349 (1967). 


Respectfully submitted, 


ISRAEL PACKEL, At:orney General 
Capitol Annex _ 
Herrisburg,Pa. 17120 


GORDON P. MacDOUGALL; Spec. Asst.Atty.Gen. 
705 Ring Building 
Washington, D.C, 20036 


Attorne for Comnonwealth of 
Pennsylvania 
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ORDEK 
| ee Aug’: 9M: 
+> a Sessiow of the INTERSTATE COMMERCE COMMIS. /ON, Divitiun 2, 
actine, as aa Appellate Division. held at its vffice in 
Washington, D. C., on the 277th day of June, 1975. 


INVESTIGATION AND SUSPENSION DOCKET NO. 4599 


UNIT TRAIN RATES ON WHEAT, MINN, & WISC, TO MAKTINS CREEK, PA, 


Upon consideration of the record in the sbove-captioned pro- 
ceeding including (1) the petitions tor reconsideration of the 
report and order of Division 2, decided Junc :6, 1974, filed by 
the railroad respondents on September 30, 1975, and by the supporcing 
intervencrs, ConAgra, Incucporated, aid the Chicago, hock Island 
ana Focific Railroad Company on October 2 and September 11, 1974, 
respectively; and the replies thereto {iled vy International 
Association of Great Lake Ports and seaway Fort Authority of Duluth, 
Jvuintly and by the Board of Trade of the City of Chicago on October 21, 
1974, by protestant flour milling companies, Peavey Company, The 
Pillsbury Company, Standard Milling Company, ADM Milling Company, 
Ross Industries, Inc., aad International Multifoods Corporation, 
jointly, on October 22, 1974, and by intervenor, State of New York, 
on October 22, 1974; (2) the petitions for reconsideration of the 
aforementioned report and order filed by protestants, Lake Carriers’ 
Association on August 19, 1974, and Board of Trade of the City of 
Chicago on October 1, 1974, and by intervenor, Stute of New York, 
un October 2, 1974, and the replics thereto tiled by the railroad 
tespondents on October 21, 1974, and by the supporting intervenor, 
ConAgra, Incorporated, on October 22, 1974; (3) the petition for 
leave to intervene and [ile a tendered reply co the State of New 
York's petition for reconsideration filed by the Conmonwealth 
cf Pennsylvania on October 22, 1974, and the replies thercto filed 
by the Lake Carriers’ Association on November 25, 1974, and by the 
Peavey Company, the Pillsbury Company, Standard Milling Company, 

AUM Milling Company, Ross Lnéustries, Inc.,, and International 
Multifeods Corporation, jointly, on Novembe: 4, 1974; and 


4 


It appeacing, That the sought intervenrion by the Conmenwealth 
of Pennsylvania wouid net unduly bruaden the issues herein nor 
delay tne proceeding and thus conforms with he requirements of 
Xule 72 of the Commission's General Rules of Practice; therefore: 


Tt is ordered, That the Comnonwealth of Pennsylvania’. pe cition 
to intervene be, and it is hereby, granted, het said petitioner 
se, and it, is hercby, permitted to participate in this proceeding 
as an intervenor in support of the respondents and that petitioner's 
tendered reply to the State of New York's pecition for reconsidera- 
tion be, and it is hereby, accepted for fiiing. 


js os oo| om 


* 


It is turcher ordered, That the petitions for reconsideration 
filed by protestants, Lake Carriers’ Association and Board of 
Trade of the City of Chicago, and by intervenor, State of New 
York, be, and they are hereby, denicd because sufficient grounds 
have not been presented to warrani 4 .anting the action sought. 


And it is further ordered, That the petitions for reconsiders- 
tion filed by the railroad respondents and by the supporting 
intervenors, ConAgra, Incorporated and the Chicago, Rock lsland 
and Pacific Ruilroad Company, be, and they are hereby, granted 
and the procecding is reopened on the present record. 


’ 


By the Commission, Division 2, acting as an Appellate Division. 


ROBERT L. OSWALD, 
Secretary. 
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Served February 11, 1976 


INTERSTATE COMMERCE COMMISSION 


INVESTIGATION AND SUSPENSION DocKET No. 8899 


UNIT TRAIN RATES ON WHEAT, MINN. & WIS. TO 
MARTINS CREEK, PA. 
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INVESTIGATION AND SUSPENSION Docket No. 8899 


UNIT TRAIN RATES ON WHEAT, MINN. & WIS. TO 
MARTINS CREEK, PA. 


Decided January 27. 1976 


Upon reconsideration, proposed unit-train rates on wheat from Minneapolis, 
Minnesota Transfer, St. Paul and Duluth, Minn., and Superior, Wis. to apply at 
different levels during the seasons of open and closed navigation on the Great 
Lakes, found just and reasonable and not otherwise unlawful. Proceeding 
discontinued 


APPEARANCES AS SHOWN IN THE PRIOR REPORT AND IN ADDITION 


James E. Sykes for the Chicago, Rock Island and Pacific Railroad 


Company, intervener in support of respondents. 

Louis A. Lefkowitz, Ruth Kessler Toch, Bryce Rea, Jr., and 
Patrick McEligot for the State of New York, intervener in support of 
protestants. 

Israel Packel and Gordon P. MacDougall for the Commonwealth 
of Pennsylvania, intervener in support of respondents. 


REPORT AND ORDER OF THE COMMISSION ON RECONSIDERATION 


Division 2, ACTING AS AN APPELLATE DIVISION. 
COMMISSIONERS BROWN. MACFARLAND. AND CORBER 


Corser. Commissioner: 

In the prior report, 346 I.C.C. 814, decided June 18, 1974, 
division 2 found that the proposed unit train rate on wheat from 
Minneapolis, Minnesota Transfer, and St. Paul, Minn. (Twin Cities), 
and Duluth, Minn., and Superior, Wis. (Twin Ports), to Martins 
Creek, Pa.. to apply during the season of closed navigation on the 
Great Lakes, was just and reasonable and not otherwise unlawful; 
that the proposed lower unit-train rate on wheat from the Twin 
Ports to Martins Creek to apply during the season of open 
navigation was likewise lawful in all respects. but that the 

SCC 
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corresponding rate on the same level proposed to apply from the 
Twin Cities was unjust and unreasonable, unduly preferential to the 
Twin Cities and unduly prejudicial to the Twin Ports in violation of 
section 3(1) of the Interstate Commerce Act. The considered tariff 
schedule was ordered canceled without prejudice to the filing of a 
new schedule in conformity with the views expressed and findings 
made in the prior report. 

Six petitions for reconsideration were filed: (1) jointly by the 
respondents, the Soo Line Railroad Company (Soo) .and Erie 
Lackawanna Railway Company (Erie), (2) by ConAgra, intervener in 
support of respondents, (3) by the Chicago, Rock Island and Pacific 
Railroad Company (Rock Island), intervener in support of 
respondents, (4) by protestant Board of Trade of the City of 
Chicago, (5) by protestant Lake Carriers’ Association, and (6) by the 
State of New York which was permitted to intervene in support of 
protestants. The protestant flour mills in Buffalo, N.Y., who actively 
compete with ConAgra in marketing flour in the eastern market. 
filed a joint reply to the petitions of the respondents, ConAgra and 
the Rock Island. Similar replies to the same petitions were filed by 
protestants, International Association of Great Lakes Ports and 
Seaway Port Authority of Duluth, jointly, by the Lake Carriers’ 
Association, and by the State of New York. The protestant city of 
Chicago replied to the Rock Island's petition. Replies to the 
protestants’ petitions for reconsideration were filed by the 
respondents, jointly, and by ConAgra. The Commonwealth of 
Pennsylvania was permitted to intervene and file a reply to New 
York's petition for reconsideration. Upon consideration of the 
record, including the petitions and replies, Division 2, Acting as an 
Appellate Division by order entered June 27, 1975, denied the 
petitions for reconsideration filed by the protestants and the State of 
New York, but granted the petitions for reconsideration filed by the 
respondent railroads and by the supporting interveners. ConAgra, 
Incorporated, and the Rock Island, and reopened the proceeding on 
the present record. 

The statement of facts and positions of the parties in this highly 
controverted proceeding have been adequately recited in the prior 
report. and there has been no serious challenge to the statement. 
Accordingly. we adopt them as our own, and they will be restated 
only to the extent deemed necessary for clarity. After a careful 
review . division 2's report and ordes in the light of the arguments 
raised by the various petitioners and replicants, we adopt and affirm 
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the findings and conclusions reached in the prior report in all 
respects except to the extent hereinafter indicated. 

In issue are suspended unit-train proportional rates which became 
effective, as subsequently increased, on June |, 1974, on wheat trom 
the Twin Cities and Twin Ports to Martins Creek. Two levels of 
rates' were proposed: a 72.25-cent rate’ during the open season of 
navigation over the Great Lakes and 88 cents during closed season. 
The proposal by the respondents was designed to give the supporting 
shipper, ConAgra, with milling facilities at Martins Creek, 
alternative all-rail year-round charges which approximate ConAgra’'s 
transportation and storage costs of obtaining grain from Buffalo. 
Wheat has been moving from the Twin Ports and Twin Cities to Buf- 
falo at a unit-train rate (via the Erie to Chicago and the Soo, Penn 
Central Transportation Company, and other railroads beyond) at 43 
cents. The Buffao unit-train rate is used almost exclusively to move 
wheat during the closed navigation season, as a much lower 1973 
charge of 26.67 cents per hundredweight on wheat handled by 
nonregulated water carriers from Twin Ports to Buffalo was 
available. ConAgra’s alternative transportation costs used in 
justification of the proposed open season and closed season unit- 
train rates are as described below: 


|. Proposed open season rate of 72.25 cents 

(a) 26.67 cents—transportation by nonregulated water carriers from Twin Ports to 
Buffalo 

(b) 5.00 cents per hundredweight—cost of elevating grain at Buffalo. 

(c) 40.00 cents—five-car rail rate published by Erie on wheat from Buffalo to 
Martins Creek. 

(d) 71.67 cents—total 

Il. Proposed closed season rate of 88 cents: ; 

(a) 43 cents—Buffalo unit train rate from Twin Ports and Twin Cities. 

(b) 5 cents per hundredweight—elevation charge at Buffalo. 

(c) 40 cents*—Erie’s five-car rate from Buffalo to Martins Creek 


(d) 88 cents—total 


*The proposal ignores an average charge of 35 cents for transporting wheat by non-regulaicd 
motor carners from Buffalo to Martins Creek. Approximately 32 percent of ConAgra’ss total 
wheat volumes to Martins Creek moved from Buffalo im private carriages during the 7-month 
period trom May through November 1973 


The proposal was opposed by six flour mills at Buffalo, the Penn 
Central which participates (from Chicago to Buffalo) in the Buffalo 


Rates are stated in cents per 106 pounds unless indicated otherwise 

Division 2's decision herein was prepared on the basis of the 72 25-cent rate although it 
recognized that as of June 1, 1974, the rate had increased to 78 25 cents Atthe Ex Parte No WS 
A level. the open season rate i 8925 cents 
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unit-train rate, water carrier interests, Duluth and other Great Lakes 
port interests, Buffalo and Chicago interests, and the county of Erie, 
N.Y. It is alleged that the proposal violates sections 1(5), 2. (1), 
3(4), 4(1), and 15(a(2) and (3) of the act. More specifically, the 
proposal is alleged to be unlawful because (1) it unduly prejudices 
Buffalo and Chicago while preferring Martins Creek in the 
merchandising of flour in the northern States in violation of section 
3(1); (2) it fails to apply from Chicago, an Origin intermeaiate point 
over the direct line of movement, in violation of sections 3(1) and 
4(1), and (3) it ignores Twin Port's geographical advantage on the 
Great Lakes by extending the proposed rates to Twin Cities and, 
thus, is preferential to the latter, is unjust and unreasonable. and 
constitutes a destructive competitive practice. The respondents, 
Soo and Erie, and their supporting shipper, ConAgra, introduced 
evidence in support of the proposal. The cost evidence offered by 
the respondents and protestants show the Proposal to be 
compensatory and division 2 so found. 

As heretofore indicated, division 2 found the unit-train rates 
applicable during the closed navigation season and those applicavic 
from the Twin Ports during the open navigation season just and 
reasonable and not otherwise unlawful. Sound reasons for these 
findings are given in the prior report and accordingly, we also find 
such rates to be just and reasonable and not otherwise unlawful. 

In their petitions for reconsideration the respondents and their 
supporting interveners, ConAgra and the Rock Island, contend that 
division 2 erred in finding the proposed unit-train rate applicable 
from the Twin Cities during open navigation season to be unlawful. 
Division 2 found this rate violated section 3(1) of the act because it 
was at the same level as the Twin Ports water competitive rate and 
did not include the additional 15-cent cost of moving from Twin 
Cities to Twin Ports. Thus, the rate did not preserve the natural 
advantage of Twin Ports, 346 I.C.C. 854, 855. 

The respondents and ConAgra claim that there is no sound legal 
or factual basis for Division 2's finding of a section 3(1) violation 
predicated on Twin Ports’ geographical advantage being neutralized 
by extension of the navigation season rate to the Twin Cities. First, 
it is contended that there is no economic or competitive 
justification for depriving Twin Cities shippers of the right to store 
in transit and ship under the proposed proportional unit train rates 
wheat which is gathered from the same country stations and at the 
Same rates as wheat which will move from the Twin Ports to Martins 
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Creek under the same proportional rates proposed herein. Secondly, 
the respondents and the intervening Rock Island contend that the 
disapproval of the Twin Cities rate could result in fourth section 
violation. if the Burlington Northern Inc., and the Rock Islan: 
railroads elected to join in the proposed rates, as the Twin —ities 
would be intermediate to the Twin Ports and Chicago on the lines of 
both railroads. 

The crux of respondents’ position on reconsideration is that 
inclusion of the Twin Cities origin is justified by market 
competition, and numerous Commission decisions are cited in 
support, including Pig Iron from New York Points to Detroit, 296 
LC.C. 747, 752 (1955) (the Pig Iron case), where division 2 stated: 


*** Where reduced rates have been established from certain points to meet water 
competition. carriers serving other producing points may be authorized to meet the 
market competition thus created. Soda Ash to Georgetown, S.C., 269 1.C.C. 475, 478 


Other Commission holdings of similar import also cited by 
respondents are: Soda Ash to Georgetown, S.C., 269 1.C.C. 475, 478 
(1947); American Sugar Refining Co. v. Ahnapee & W. Ry. Co., 322 
[.C.C. 717, 721 (1964); Portland Freight Traffic Assn. vy. Northern 
Pac. Ry., 337 1.C.C. 826, 831 (1970); & Wheat Flour, 
Westbound, 337 1.C.C. 858, 879 (1971); Oi; Country Iron or Steel 
Pipe, Midwest to Okla. & Tex., 326 L.C.C. 511, §23 (1966); Sulphur, 
Canadian Origins to East St. Louis, 1Ul., 326 1.C.C. 288, 302 (1966); 
Wine, Pacific Coast to Western, §.W. & Central States, 321 1.C.C. 
683, 711 (1964); and Sugar to Ohio River Crossings, 308 1.C.C. 167, 
179 (1959). 

In their reply statements the intervening State of New York and 
the protestants, Buffalo flour mills and International Association of 
Great Lakes Ports jointly with Seaway Port Authority of Duluth, 
attempt to distinguish the above decisions from the case at hand. 

The State of New York argues that the Pig /ron case, which is 
relied on by respondents to support their “market competition” 
justification, holds at 296 LC.C. 749, 752, that the proposed rail 
rates reduced to meet water competition “should not be lower than 
necessary to meet the competition.” It is argued that the extension 
of the proposed rate to Twin Cities would violate this principle. 
New York also argues that since extension of the proposed rate to 
Twin Cities would unduly prejudice the Twin Ports (as found by 
division 2) and Buffalo, market competition cannot be used to justify 
a clear violation of the act, citing In support Wheat & Wheat Flour, 
Westbound, 337 LC.C. 858, 880 (1971). This party attempts to 
distinguish the Pig Iron case on the ground that the origins in that 
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case were “adjacent” (Niagar. Falls, N.Y., :s 20 io 30 miles from 
Buffalo) in contrast to the distance between Twin Ports and Twin 
Cities of approximately 160 miles. New York alsc points out that 
respondents and interveners rely ou numerous “port equalization” 
cases in support of tacir market competition argument which are not 
in point since export rates may not properly be compared with 
domestic rates. See Duluth Board of Trade ». Chicage & N.W. Ry. 
Co., 314 1.C.C. 695, 793 (S01). Similar arguments are: made by the 
protestant port interests in their joint repiy. 

The protestant Buffato flowr mills attemp? ¢o «istinguish the Pig 
Iron case from the instant proceeding o:: ‘he ground the former 
involves radically dissimilar circumstanc<s, including the fact that 
Twin Ports and Twin Cities are 160 miics distant, the fact that a new 
unit-train service is involved, and an allegation that there are proven 
violations of sections 1(5) and 3(1) of the act affecting the Buffalo 
mills and the port of Duluth. The Buffalo flour mills also attempt to 
distinguish (1) American Sugar Refining case, supra, as involving 
initial rail rate reductions prompted by intermodal competition, for 
a group of shippers in one territory (East), followed by later paraliel 
reductions to the same markets predicated on “market 
competition”—for a separate group of shippers in a different origin 
territory (West); and (2) the Portland case, supra, as involving 
whether carriers can properly seek to overcome natural geographic 
disadvantages by rate action “not otherwise unlawful” (337 LC.C. 
831). 

inc © view, the various attempts by the protestants and New York 
to distinguish substantively the Pig /ron case and other cases relied 
on by the respondents are without merit. Those cases clearly stand 
for th. proposition that where a carrier has reduced rates from one 
or more destinations to meet water competition, the market 
competition thus created serves as valid justification for similarly 
reduced rates from other origins to the same destinations. As 
pointed out by the protestants, this well-established principal has 
application only where the rate action sought is not otherwise 
unlawful. In this case, except for the possible preference sought to 
be justified on a competitive basis, the rates are clearly lawful and 
the m2ckei comr ‘on tustification is applicable. Accordingly, 
there is no sound ov finding a section 3(1) violation predicated 
on Twin Ports graphical advantage being neutralized by 
extension of the 1uwer navigation season rate to the Twin Cities. 
Such a finding would effectively repudiate the well-established 
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principle recognizing market competition as valid justification for 
water-related rates. The fact that the Twin Cities and the Twin Ports 
are 160 miles apart, a greater distance than in the Pig Iron case, is 
immaterial. To accept protestants’ argument would deprive grain 
producers of the choice of marketing at Twin Cities or Twin 
Ports—a choice which has been preserved in the past by maintaining 
rate parity. In view of the showing of market competition 
justification, there is no sound basis for condemning the assailed 
navigation season rate from the Twin Cities as unjust and 
unreasonable or as a destructive competitive practice. 

As previously indicated, New York and the protesting Buffalo 
flour mills contend that extension of the navigation season rate to 
the Twin Cities would unduly prejudice the Buffalo flour mills and 
unduly prefer their competitor, ConAgra, at Martins Creek, in 
violation of section 3(1) of the act. Inasmuch as the Buffalo unit- 
train rate is too high to move traffic (uring open navigation season, 
the Buffalo shippers are economically dependent upon lake vessel 
service from the Twin Ports to Buffalo during this season. The use of 
this service from the Twin Cities to Buffalo results in additional 
costs reflecting the local rail rate from the Twin Cities to the Twin 
Ports together with other incidental expenses. Thus, it is asserted 
that ConAgra would have, while Buffalo millers would not have, 
“the flexibility to buy grain on equal terms at either Twin Ports or 
Twin Cities, depending upon availability at any particular point in 
time.” According to the protesting Buffalo mills, the effect would be 
to handicap them seriously in seeking to meet competition from 
ConAgra’s Martins Creek mill in the important eastern territory, 
thus creating undue preference and prejudice prohibited under 
section 3(1). 

Similar allegations of undue prejudice to Buffalo and undue 
preference to Martins Creek, resulting from application of the 
proposed navigation season rate from the Twin Ports, were made by 
the protesting Buffalo flour mills and again reiterated by the State of 
New York. Unhke Buffalo. Martins Creek now has a water- 
competitive rail rate during open season, which additional 
transportation alternative allegedly favors Martins Creek to the 
detriment of Buffalo in the following respects: (1) a Buffalo flour 
mill may be unable to obtain vessels when needed due to an 
unusually long season. (2) the Martins Creek mill can shop for the 
lowest rail or water-rail transportation cost. which option is not 
open to Buffalo millers, and (3) due to the inevitable lag 
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respondents will experience in making adjustments in the water 
factor of the proposed rate and the effect of inflation, there will be 
periods of time when the Proposed rate will fail to reflect the full 
extent of the water cost factor and thus give Martins Creek an unfair 
competitive advantage over Buffalo. 

In the prior report division 2 dealt with these arguments as 
applied to the navigation season rate from the Twin Ports. It found 
that the proposed open and closed season rates from Twin Ports are 
Structured as nearly as practical to equalize the alternative 
transportation costs as between Buffalo and Martins Creek and that 
bakers in eastern territory exercise a considerable degree of 
mobility in the purchase of flour, many floating from one producer 
to another, which suggests that factors other than transportation 
costs also influence mobility in the selection of flour distributors. At 
page 848 of the prior report division 2 stated: 


The marketing of flour is a competitive business with sales turning on as little as a 
cent or less difference per 100 pounds. The Positioning of flour mills close to the 
markets they will serve is a policy of ConAgra. as well as the mills with which it 
competes. It is not the purpose of the act to equalize every producer's position in a 
Biven market. See Wheat & Wheat Flour, Westbound, 337 LCC. at 879-880. 


The division went on to find that the Proposed rate from the Twin 
Ports applicable during navigation season was not unduly prejudicial 
of Buffalo or otherwise unlawful. Although it did not reach the issue, 
we believe that a similar finding is warranted with respect to the 
Proposed navigation season rate from the Twin Cities. 

The argument of the State of New York that Buffalo flour millers 
may not be able to obtain vessels during the navigation season is 
speculative. We must deal in reasonable probabilities rather than 
possibilities or conjecture. See Consolidation of Freight Forwarder 
Shipments, 310 LC.C. 191, 195 (1960). Division 2, therefore, 
correctly held at this contention was insufficient to invalidate the 
Proposed rate for Twin Ports. The force of the contention is no 
different in regard to the proposed rate for- Twin Cities than it is 
with respect to the proposed rate for Twin Ports. Similarly, the 
contentions that Martins Creek millers would have rail and water- 
rail options while Buffalo millers would be limited to water-rail 
rates and that the rail rates may. lag in reflecting changes in 
competitive water rates acquire no more persuasive effect by 
extension of the navigation season rate to Twin Cities than they have 
for application of the rate of Twin Ports. In each instance the basis 
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for these contentions is the same for Twin Cities as it is for Twin 
Ports. Since division 2 correctly found in its prior report that these 
arguments are not effective to show unlawfulness of the Twin Ports 
rate, they cannot show unlawfulness of the Twin Cities rate. 

Buffalo's fundamental problem may be the lack of a lower level of 
unit-train rate from Buffalo to points in eastern territory. Although 
there is no basis on this record for prescribing such rates, the 
Buffalo millers have access to a competitive level of lake-rail rates 
from the Twin Ports which make them competitive with the Martins 
Creek mill in marketing flour in eastern territory. Moreover, the 
Buffalo mills have at Twin Ports competitive access to the country 
origins for Twin Cities as well as Twin Ports since transportation 
rates from the country origins both places are equalized. There is no 
showing on this record of any competitive injury to Buffalo mills 
resulting from their inability to reach Twin Cities during the 
navigation season at the same rates that they enjoy at Twin Ports or 
at rates comparable to those available to the Martins Creek mill. 
Thus, the fact that their access to Twin Cities is not equal to the 
Martins Creek mill is not such an economic impediment as to 
warrant condemnation of the proposed Twin Cities rate. 

In this case there is a negligible cost differential for a unit train 
from Twin Cities and from Twin Ports; historically rates for these 
points have been equalized: both points generally serve the same 
country origins with rate equalization, and there is market 
competition between them. These are circumstances and conditions 
warranting rate equality for Twin Cities and Twin Ports. They do 
not, however, require rate equality for Buffalo and Martins Creek. 
The circumstances and conditions affecting each of those cities are 
dissimilar in regard to Twin Cities during the navigation season. The 
inability of Buffalo mills to obtain transportation from Twin Cities 
during that season on the same basis at the Martins Creek mill is 
not such an undue or unreasonable disadvantage as to contravene 
section 3(1) of the act. See Consolidate of Forwarder Shipments, 
supra, Rates Between Baltimore and Washington, 305 1.C.C. 14, 15- 
16 (1958): Toilet Preparations to Middle Atlantic Territory, 310 
1.C.C. $28. 530 (1960); and Routing Restrictions on Fresh 
Vegetables, 335 1.C.C. 665. 671 (1969). 

As division 2 found, the cost evidence of record clearly 
establishes that the proposed unit-train rates from the Twin Ports 
and Twin Cities during open and closed seasons of navigation are 


compensatory, and we adopt this finding. Division 2 also dismissed 
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as being without merit various allegations that such Proposed rates 
violate sections 1(5), 2, 3(1), 3(4), 4(1), and 15(a)(2) and (3) of the 
act. Sound reasons in Support of division 2's findings and 
conclusions are set forth in the Prior report, and we likewise adopt 
such findings and conclusions as our own. To the extent that they 
may be interpreted from division 2's report and order as applying 
only in connection with the rates approved therein, the reasoning 
underlying such findings and conclusions has equal application to 
the proposed Twin Cities rate applicable during open navigation 
Season, and we find that such alleged violations of the act to the 
extent directed to the proposed Twin Cities rate are likewise 
without merit. 

Upon reconsideration, we find the Proposed unit-train rates from 
Twin Ports and Twin Cities to Martins Creek to be just and 
reasonable and not otherwise unlawful. 

We further find that this decision is not a major Federal action 
adversely affecting the quality of the human environmert within the 
meaning of the National Environmental! Policy Act of 1969. 

It is ordered, That this Proceeding be, and it is hereby, 
discontinued. 

By the Commission, Division 2, Acting as an Appellate Division. 


ROBERT L. OSWALD, 
(SEAL) Secretary. 
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Before The 


INTERSTATE COMMERCE COMMISSION 


UNIT TRAIN RATES ON 
WHEAT, MINNESOTA AND WISCONSIN 
TO MARTINS CREEK, PA. 

(I& S DOCKET NO. 8899) 


VERIFIED STATEMENT 
OF 


RAY H. SMITH 


My name is Ray H. Smith. I am Vice President-Traffic of the Soo 
Line Railroad Company. My business address is 1602 Soo Line Building, 
Minneapolis, Minnesota 55440. I have general supervision over the es- 
tablishment of prices for transportation service on the Soo Line, the division 
of rates with other carriers, the freight sales staff, Intermodal Services 
and the Industrial Development Department. I have held my present position 
since July 1, 1972. Prior to that time, I held other positions in the Traffic 
Department of the Soo Line Railroad Company and its predecessor companies 
with supervisory responsibility for pricing, divisions and sales. I have been 


employed in the Traffic Department of the Soo Line or its predecessor 


companies for over 14 years. 

Petes to joining the Soo Line, I was employed in the Transportation 
Department of the Pillsbury Company, commencing work as a Traffic Trainee 
with that company in 1949, Subsequently I was Traffic Manager of several 
of the Pillsbury flour mills and from 1954 until 1959 I was Assistant General 
Traffic Manager, working in the Pillsbury general offices in Minneapolis 
and responsible for the supervision of traffic functions at numerous flour 
mills. While employed by Pillsbury, I maintained a very close liaison with 
the Wheat Procurement Department with respect to transportation cost of 
wheat to flour mills. Through this liaison, I became familiar with wheat 
procurement patterns peculiar to particular flour rill locations in the 


Middlewest and the East. 


Description of Soo Line Railroad Company 


The Soo Line Railroad operates 4,675 miles of railroad in the states 
of Illinois, Wisconsin, Upper Michigan, Minnesota, North Dakota, South 
Dakota and Montana. The lines of the Soo Line west of the Twin Cities and 
Twin Ports serve the important agricultural areas of Minnesota and the 
Dakotas. The Soo Line also operates mainlines west of the Twin Cities 
to points of connection with Canadian railroads at Noyes, Minnesota and 
Portal, North Dakota. These lines operate as important bridge lines for 
traffic moving to and from western Canada. East of the Twin Cities, the 
Soo Line serves a major pulp and paper producing complex in Wisconsin 


and Upper Michigan. The Soo Line operates lines eastbound from both 
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the Twin Ports and Twin Cities to serve gateways ranging from Sault Ste. 


Marie, Michigan on the north to Chicago on the south. My Appendix 1 is a 


‘map of the entire Soo Line system. 


Although the Soo has established, over the last ten years, a substantial 
diversification in its commodity mix, it is still significantly dependent on 
Farm Products, principally grain. In 1972, approximately 16% of its annual 
tonnage and 19% of its annual revenues derived from the movement of grain 
which was (1) gathered at country elevators located in the western areas of 
our railroad and delivered to terminal elevators at the Twin Cities or Twin 
Ports or (2) moved from those terminal elevators to Soo Line destinations 
east of the Twin Cities or (3) from those terminal elevators to Soo Line con- 
nections, destined east and south and to ports on the Atlantic seaboard and. 
the Gulf of Mexico for export. (These figures also include some grain origi- 
nated at country elevators in North Dakota and Montana which moved via 
connections to the West Coast ports for export. ) 

The importance of grain traffic to the Soo Line is reflected in my 
Appendix 2 attached hereto which sets forth for the years 1964 through 1972 
(1) the total tons of grain handled by the Soo Line and revenues received 
therefrom, (2) tonnage and revenue statistics relating to grain moving from 
country elevators to Twin City and Twin Port terminal elevators, and 
(3) tonnage and revenue statistics relating to grain moving from the Twin 
City-Twin Port terminal elevators to points east and south of Chicago, Illinois. 


Most of the latter traffic moved under unit train or other volume rates. 


The Soo Line has enjoyed modest profits in the last few years. 
’ However, it has enormous capital demands for plant improvement, including 
acquisition of new freight cars, which cannot be met without a substantial 


improvement in the profitability of its operations. The proposed Martins 


Creek Unit Train Rate will generate essential additional net income for the 
Soo Line when it is permitted to take effect. As shown by other testimony 
submitted in this proceeding, the Martins Creek operation will also contribute 


significantly to the profitability of the Erie's operations. 


The FProtested Rate 

Attached hereto as Appendix 3 is a copy of Soo Line Freight Tariff 
543-B, ICC 7837, the rate publication suspended by the Commission in 1&S 
Docket No. 8899. This publication, hereinafter referred to in this state- 
ment as the ''Martins Creek'' rate or the ''protested" rate, names the Twin 
Cities and the Twin Ports as points of origin and Martins Creek, Pennsylvania 
as the point of destination. 

The protested rate is subject to a minimum weight limitation of 
190,000 pounds per car, an aggregate minimum weight of 5,000 tons per 
movement (train) and a minimum aggregate of three consecutive train move- 
ments per shipment. Normal terminal and transfer services, such as weighing, 
inspection, diversion or reconsignment will not apply in conmectina with this 
rate. In lieu of standard demurrage provisions, the rate is subject to 24 
hours free time at origin and 36 hours free time at destination. Beyond 


this free time a special detention charge of $475.00 per train will be assessed 
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at origin for each 24 hours or fraction thereof, and a charge of $9.50 per 


car will be assessed at destination for each 24 hours or fraction thereof. 

The level of the proposed rate during the period of open navigation on 
the Great Lakes (April } - December 14*) is 72.25 cents per cwt. During the 
period of closed navigation (December 15 - March 31) the rate level will be 
88 cents per cwt. 

Pursuant to Special Permission Number 74-1051, the proposed rate 
has been made subject to a modified destination Rule 27 provision. The 
same permission waives the provisions of Tariff Circular 20 Rules (4 (i) and 
7 insofar as Items 130 and 132 of Soo Line Tariff 543-B, ICC 7837 are 
concerned. 

My Appendix 4 attached hereto compares the salient features of the pro- 
tested rate publication and Soo Line Freight Tariff 526-1, I.C.C. No. 7755, 

a unit train grain tariff naming rates on wheat and other small grains moving 
from the identical origins named in the protested tariff to Buffalo, New York. 
The protested tariff publication was modeled, in large part, upon the Buffalo 
unit train grain tariff which the Commission found to be lawful in Wheat, in 
Multiple Car Shipments, Minnesota and Wisconsin to Buffalo, New York, 
1.C.C. Docket No. 34381. However, certain adaptations of the Buffalo tariff 
were made, primarily at the insistence of the respondents. Thus, for 
example, the Buffalo unit train tariff does not require a shipper to book three 
consecutive trains per ''shipment,'' as does the protested publication. 

* The present tariff expires on September 15, 1974. However, once 


its lawfulness is established it may be renewed on a year-to-year 
basis. 
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While the protested rate, as was also the case with respect to the 
‘Buffalo unit grain train rate, is designed primarily to attract to respondents 
a very limited volume of wheat which can and does move over the Great Lakes 
from the Twin Ports to Buffalo, both of these rates are also made applicable 
from the Twin Cities as well as Twin Port elevators. 

The Twin Cities origins were included in the Buffalo unit train publi- 
cation at the specific request of the Buffalo millers most of whom have 
elevators capable of loading unit trains at both the Twin Ports and the Twin 
Cities. 

Historically, grain rates to the Twin Cities and the Twin Ports from 
most country origins and grain rates from both terminal areas to the Gulf 
ports, Atlantic ports, and points throughout official territory have been 
equalized. Thus, to illustrate, my Appendix No. 5 identifies numerous grain 
tariffs establishing identical rates from the Twin Cities and the Twin Ports 
to various destinations. 

As early as 1934 in the Docket 17,000, Part VII proceedings, Grain 
and Grain Products, 205 ICC 301, the Commission prescribed grain rate 
equalization for the Twin Ports and the Twin Cities with respect to inter- 


market proportional rates to Chicago, Peoria, and St. Louis. In the Buffalo 


Unit Train case, Docket 34381, Examiner Boisseree noted that ''To maintain 


normal rate relations between Duluth, the Twin Cities including Minnesota 
Transfer, and Superior, the unit train rate was published from the other 


origins''. (Examiner's Report, p. 14). 
It should be noted, in this connection, that if and when other railroads 


operating between the Twin Ports and Chicago join in publishing the Martins 
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Creek rate, the Twin Cities will be intermediate points for those railroads 
with respect to trains moving from Duluth-Superior via Chicago to Martins 
Creek, 


Economic Background of Grain Transportation 
From North Central to Eastern Region of the United States 


Historically, Buffalo, New York, has been the largest flour milling 
complex in the United States. Its predominant position in the flour milling 
market has been maintained in recent years. This position is the result of 
two major advantages. First, the Buffalo flour mills, unlike many of their 
principal competitors, are located adjacent to the major flour consuming 
market in the United States; namely, the North Atlantic states. Second, 
geographic location permits Buffalo mills to draw wheat from all of the 
principal producing areas. 

The two primary types of wheat are (1) hard red winter wheat, produced 
in the states of Texas, Oklahoma, Kansas, Nebraska and Colorado and (2) hard 
northern spring wheat, produced in the states of Minnesota, North Dakota, 
South Dakota and Montana. Wheat from the former area generally moves 
through the primary markets of Kansas City or Omaha. Hard northern 
spring wheat for milling at Buffalo moves through the primary market at 
Duluth, Minn, Historically, spring wheat purchased by Buffalo mills has 
moved beyond Duluth by water transportation on the Great Lakes. This 
transportation is exempt from Interstate Commerce Commission regulation 
under the bulk commodity exemption contained in Section 303, Part III of 
the Interstate Commerce Act. Prices for water transportation vary and 


fluctuate according to relative supply of equipment and demand for transportation. 
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The availability of this unregulated water transportation is the most 
important economic factor explaining Buffalo's position as the nation's 


ranking milling center. The milling capacity at Buffalo and th: enormity 


* 


of the eastern spring wheat flour market served by Buffalo result in a tre- 
mendous movement of spring wheat via lake vessels from the Twin Ports to 
Buffalo. As shown by Table I below, approximately 47.5 million bushels of 
wheat move annually from the Twin Ports to flour mills located on the Great 
Lakes via water transportation. Table I also demonstrates the extent to 
which the Buffalo mills dominate the market insofar as flour produced from 
spring wheat is concerned. 

Table I 


LAKE SHIPMENTS OF DOMESTIC WHEAT FROM 
DULUTH-SUPERIOR FOR YEARS SHOWN (in bushels) 


YEAR BUFFALO TONNAGE TOTAL TONNAGE 


1965 
1966 
1967 
1968 
1969 
1970 
1971 
1972 


44,192,000 
51,826,000 
36, 736,000 
40, 730,000 
44,072,000 
43,814,000 
47,082,000 
45,058,000 


46,979, 000 
57,821,000 
40,810, 000 
44,151,000 
48, 310,000 
47,572,000 
47,714,000 
45, 322, 000 


= 


Source: DULUTH BOARD OF TRADE ANNUAL REPORTS 

Prior to 1964 exempt water transportation charges were at such a level 
as to preclude rail carriers from participation in the transportation of wheat 
moving from Duluth to Buffalo. Rail carriers were a standby mode, oc- 
casionally moving nominal tonnages during the winter months but only when 


wintertime demand for spring wheat exceeded prior estimatea and flour mills 
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could not await availability of water transportation commencing in April of 
each year. 

In December, 1963, the single car all-rail wheat freight rate from 
Duluth to Buffalo was 724¢ per cwt., approximately three times higher than 
the average charge assessed by the exempt water carrier for transporting 
wheat between the same points. 

In January, 1964, respondent Soo Line herein and others attempted to 
compete with the unregulated water carriers for a small portion of the wheat 
which historically had moved from Duluth to Buffalo via water. This com- 
petitive effort involved publication of a unit train rate of 334¢ per cwt., 
approximately 54 percent lower than the then existing single car rate. 

Before publishing the Buffalo unit train rate, the railroads made a 
thorough evaluation of total costs incidental to the transportation of wheat by 
water and they determined that a small portion of the Great Lakes tonnage 
vould be diveried te rail movement, displacing some of the wheat which the 
millers were required to store in Buffalo elevators during the season of each 
year when the Great Lakes were frozen over. The railroads realized at that 
time that they could not compete effectively with the unregulated water carriers 
for transportation of grain moving from Duluth to Buffalo during the navigation 
season. 

Effective January 8, 1964, the Soo Line and the Pennsylvania Railroad 
Company published the unit train rate referred to above in Soo Line Freight 
Tariff 526-B, ICC 7633. This rate was the paigeck of numerous suspension 


petitions filed by many of the interests seeking suspension of the instant 
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rate, and others. As I have previously noted, in the face of these protests 
the Commission refused to suspend the Duluth-Buffalo unit train rate and in 
Wheat in Multiple Car Shipments, Minn. & Wis. to Buffalo, Docket No. 34381 
(unreported) the Commission found the Duluth-Buffalo unit train rate was 
"just, reasonable and not otherwise unlawful. '' 

The Duluth-Buffalo unit train rate accomplished, in part, its limited 
purpose of displacing a portion of the winter storage wheat which had previously 
moved over the Great Lakes. Thus, to illustrate, during the years 1969- 
1973 an approximate average of 6.7 million bushels of wheat moved annually 
under the unit train rate. This volume was slightly less than the amount of 
wheat moved over the Great Lakes and held in winter storage during this 
three-year period. 

The Buffalo unit train rate fulfilled none of the dire predictions of those 
seeking its suspension that its publication would destroy the shipping capacity 
of Great Lakes carriers, would cause widespread uneraployment and would 
entirely disrupt the eastern territory marketing of flour produced in eastern 
and central United States regions. 

To the contrary, the facts are: 

(1) The Buffalo unit train rate has moved an average of 6.7 million 
bushels of grain per year which would otherwise move by water, approximately 
10%-of the 65,000,000 bushels of grain moving annually over the Great Lakes 
in domestic service. The Martins Creek unit train rate will move an ad- 
ditional 2.1 million bushels of wheat which would otherwise move in unregu- 


lated vessels to Buffalo. Again, this represents approximately 3% of the 
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total domestic grain tonnage moving anaes over the Great Lakes and 

belies the suggestion of unregulated water carrier interests that the Martins 
Creek rate will cripple their capacity to move grain and other exempt com- 
modities and that thousands of Buffalo based laborers will lose employment. 

(2) Because the Buffalo unit train rate merely met the alternative 
costs available to Buffalo mills by unregulated carriage there is no way it 
could have affected the market price of flour laid down in New York, Phila- 
delphia, and other large eastern population centers. The Buffalo millers' 
ability to market flour at a given price level was determined primarily by 
their water sicsdideglenaidina costs and the sole question raised by publication 
of the Duluth- Buffalo unit train rate was whether or not a small portion of 
that traffic would move pursuant to a regulated unit train rate, reflecting 
approximately the same costs as those involved in lake transportation and 
winter storage of Duluth wheat. 

The Buffalo unit train tariff has remained in effect in substantially the 
same form as originally published, but expanded to include other small 
grains, for approximately ten years. The present rate at the Ex Parte 299 
level is 43¢ per cwt. However, it has been called to my attention that some 
unit train wheat has moved to Buffalo in the fall of 1973 at a transit rate 


level of 41¢ per cwt. 


Background of Proposed Rates 


In the fall of 1972 the Soo Line and Erie published an annual volume 
(100, 000 tons) unit train rate on wheat at a 62.5 cent cwt. level between the 


origins and destinations covered by the protested rate. This rate was 
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published at the request of ConAgra, Inc., a large flour milling firm which 
had recently established a new flour milling facility at Martins Creek, Pa. 
Following the filing of protests to the 62.5 cent rate by numerous parties, 
and responses thereto being filed by respondents and ConAgra, the Board of 
Suspension voted not to suspend or investigate said rate. 

Subsequently, the Suspension Board's decision was reversed by 
Division I] in Wheat, Annual Volume Rate, Minn, and Wisc. to Martins 
Creek, Pa., 1&S Docket No. 8784. Shortly thereafter, the proposed rate 
was withdrawn and the investigation proceedings were discontinued. 

In the spring and summer of 1973 respondents and ConAgra resumed 


discussions looking toward the publication of a new unit train rate which 


would be attractive to both respondents and ConAgra. 


The Protested Rate Merely Meets ConAgra's Alternative Transportation Costs 


To be attractive to ConAgra, the proposed rate must approximate the 
transportation costs which it incurs in moving wheat from the Midwest to 
Martins Creek via alternative means of transportation available to that 
company. It is relatively simple to determine what those transportation 
costs are, although the ''rates'' charged by the Great Lakes carriers are 
actually negotiated prices which are exempt from regulation by the Interstate 
Commerce Commission and are not published by the exempt water carriers. 
Nevertheless, it was generally recognized in the spring of 1973, and con- 
firmed by our investigations, that the water carriers were charging up to 
16 cents per bushel or 26.67¢ per cwt. ior tran: ing wheat from Duiuih- 


Superior to Buffalo. The elevation costs which ConAgra incurs at Buffalo 
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amount to 5 cents per cwt. and the special five-car rate available to 
ConAgra to move wheat from Buffalo to Martins Creek is 40¢ per cwt. A 
combination of these factors produces a transportation cost to ConAgra for 
moving wheat from the Head-of-the-Lakes to Martins Creek of 71.67 cents. 
(I am advised this cost is reduced by over 3¢ per cwt. if the Buffalo-Martins 
Creek leg of the through movement is handled by exempt motor carriers.) 
In any event, ConAgra advised respondents that it would use unit trains to 
move wheat from the Midwest to Martins Creek if the rate available to it 
during the Great Lakes navigation season did not exceed 72. 25 cents per cwt, 
During the non-Great Lakes navigation season, ConAgra can move 
wheat from the Twin Cities or the Twin Ports to Martins Creek via rail or 
a rail-truck operation by combining the Buffalo unit train rate (43¢ per cwt.) 
with a 5¢ per cwt. pivioaddiin charge at Buffalo and the 40¢ per cwt. rate 
from Buffalo to Martins Creek. Again, ConAgra's cost would be reduced 
by using exempt motor carriers to move the grain from Buffalo to Martins 
Creek. In any event, once again, ConAgra advised respondents that it 
would use the unit train service proposed by the Soo Line and Erie during 
the non-navigation season if the rate established for that service during that 


season did not exceed 88¢ per cwt. 


The Proposed Rate is Highly Attractive to the Soo Line 


Mr. Crandall's cost study which is being submitted in evidence in this 
case shows that the Soo Line revenues generated by the proposed rate (at 
the lower 72.25¢ level) will exceed our variable costs by approximately 


5.47 per cwt., $111.00 per car, and $5,550.00 pertrain. Thus, viewed 
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in an ahsolute sense, the proposed rate is obviously highly profitable and 
attactive to the Soo Line. Iam advised the Erie's cost study reflects a 
similarily profitable operation for its railroad when its divisions of the 
through rate are compared with its variable cost of handling unit trains 
from Chicago to Martins Creek, Pennsylvania. 

A comparison of revenues generated by the protested rate with Soo 
Line and Erie revenues generated by the Buffalo unit train rate for per- 
forming the identical service (Soo Line) or comparable service (Erie) 
demonstrates,once again, why the protested rate is deemed to be highly 
attractive to the respondents. The following Tables compare the total 
revenues per cwt., per car and per train generated by the 43 cent per cwt. 
Buffalo rate and the bi-level Martins Creek rate (72.25 cents per cwt. 


during 85 months and 88 cents per cwt. during 34 months): 


TABLE II* 


Respondents Total Revenue 


Per Cwt. Per Car Per Train 


(1) Duluth, Mn., to Buffalo, N.Y. ** 43.00 $ 877.20 $ 43,860.00 


(2) Duluth, Mn., to Martins Creek, Pa. 
Proposed 4/1/74 to 9/15/74 72.25 1, 473. 90 73,695.00 
Proposed 12/15/73 to 3/31/74 88.090 1,795.20 89, 760. 00 


(1) Item 130-A,Soo Line F.T. 526-1, I.C.C. 7755 
(2) Item i40, Soo Line F.T. 543-B, I1.C.C. 7837 


Table Il demonstrates the fact that the proposed rate is published at a 
level which will return to respondents collectively 68% more revenue at the 
* Tables II - IV assume a movement of 5,100 tons in a 50-car train. 


** To the extent the Buffalo movement involves transit billing, the Buffalo 
revenue figures in Tables II - IV are slightly overstated (see page 11, supra). 
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72. 25¢ level and over 100% more revenue at the 88¢ level than does the 
Buffalo rate which the Commission found to be compensatory in Docket 
No. 34381. 
Tables III and IV below compare the Soo Line and the Erie per cwt., 
per car, and per train revenues generated by the 43 cent per cwt. Buffalo 


rate and the bi-level proposed rate. 


TABLE. Ul 
Soo Line Revenue 
Per Cwt. Per Car Per Train 
(1) Duluth, Mn., to Buffalo, N.Y. 17,26 $ 350.88 $17, 544.00 
(2) Duluth to Martins Creek, Pa. 
Proposed 4/1/74 to 9/15/74 25. 2875¢ 515.87 25, 793. 50 
Proposed 12/15/73 to 3/31/74 30. 8¢ 628. 32 31,416.00 
(1) Based upon Soo Line division of 40% of thru rate. 
(2) Based on Soo Line division of 35% of thru rate. 
TABLE IV 
Erie Revenue 
Per Cwt. Per Car Per Train 
(1) Duluth, Mn. to Buffalo, N.Y; 25.8¢ $ 526.32 §$ 26, 316.00 
(2) Duluth to Martins Creek, Pa. 
Proposed 4/1/74 to 9/15/74 46, 9625¢ 958.03 47,901. 50 


Proposed 12/15/73 to 3/31/74 57.2¢ 1, 166.88 58, 344. 00 


(1) Based upon Erie division of 60% of thru rate. 
(2) Based upon Erie division of 65% of thru rate. 


Table Ili reveais the fact that the Soo Line will receive 8¢ more per cwt., 


$164.99 more per car, and $8,249.50 more per train in performing a given 
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transportation service under the 72.25 cents Martins Creek rate than it 
presently receives for performing the identical transportation service under 
the 43 cent Buffalo rate. The Soo Line increment for performing the identical 
service under the 88¢ rate would be respectively 13. 6¢ per cwt., $277.44 
per car, and $13,872. 00 per train. Assuming the Soo Line handled nineteen 
Martins Creek unit trains under the 72. 25¢ rate and two trains under the 88¢ 
rate, which would be the approximate number of trains required to meet 
ConAgra's Martins Creek annual wheat requirements, the incremental revenue 
received by the Soo Line would exceed $184,000.00. 

The fact that the protested rate is highly attractive to both the Soo Line 
and Erie is further demonstrated by my Appendix No. 5 attached hereto. 
Appendix 5 compares the rate charged and the ton mile earnings generated 
by the protested rate with ne rates and ton mile earnings realized by 
respondents and other railroads in connection with the Buffalo Unit Train 
Rate and various export grain rates from the Twin Ports and the Twin Cities 
to New Orleans, Louisiana, Baltimore, Maryland and Norfolk, Virginia. 
The Soo Line and other railroads operating in the territories involved handle 
substantial volumes of grain moving under each of the rates set forth in 
this Exhibit. 

Appendix 5 also shows that the Martins Creek rate, even at the 
72.25 cent level, exceeds each of the export rates shown thereon by amounts 
ranging from .25¢ per cwt. to 7.25¢ per cwt. even though the mileage from 
Duluth or Minneapolis to Martins Creek is less than the mileage from those 


origins to each of the ports shown on said exhibit. Accordingly, as shown 
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by Appendix 5 the ton mile earnings generated by the protested rate exceed 
substantially the ton mile earnings which respondents and other railroads 
received for handling export grain traffic moving through the ports of 


New Orleans, Baltimore, and Norfolk. 


Conclusion 

In my opinion, the protested rate, when approved, will permit re- 
spondents to handle profitably a limited but well defined volume of traffic 
which presently moves from the Midwest to Martins Creek, Pennsylvania 
via alternative routes or modes of transportation. The rate was designed 
by respondents to be no lower than necessary to be attractive to the sup- 
porting shipper, ConAgra, Inc. 

Because the protested rate merely meets or exceeds the alternative 
transportation cost available to ConAgra eve te no way it could affect the 
market price of flour laid down in New York, Philadelphia and other large 
eastern population centers. 

In my opinion the protested tariff publication is unambiguous. If the 
Commission decides for any reason that specific provisions of the protested 
tariff are unclear, respondents are willing to make whatever revision of the 
publication the Commission may deem necessary to resolve such ambiguities 
or otherwise to comport in all respects with the provisions of Section VI of 
the Interstate Commerce Act. " 


In my opinion the protested publication does not violate the provisions 


of Section IV of the Act. Once again, if the Commission decides otherwise, 
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respondents are willing to amend the protested publication in whatever 
manner is required to meet Section IV proscriptions. In this connection 
I would merely note that the Commission's approval of the Buffalo unit 
train rate, in Docket No. 34381, supports my opinion that the protested 


publication does not violate Section IV. 
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SOO LINE RAILROAD COMPANY 


Grain Statistics 
(Tons and Revenues) 


From Country to Twin Cities 
Total and Twin Ports 


From Twin Cities & Twin Ports to Off-line 
Eastern and Southern Destinations 


Tons 


z £00,290 
2,454, 802 
2,377,617 
2,146, 904 
2,041,859 
2,618, 408 
2,763, 280 
2,568,219 


3,792,453 


Revenue 
$16,898, 485 
16,026,278 
20,153,001 
13,155,202 
13,254, 506 
16,853, 351 
20,678, 574 
19, 419, 669 


26,902,753 


Company Records 


Tons __ 

1, 579,892 
1,469,676 
1, 923, 971 
1,191,201 
1,170,466 
1,404,127 
1,605, 821 
1,511,878 


2, 348, 343 


Revenue 
$12,805,065 
11, $30,189 
15, 704, 549 
9,061,155 
9, 386,694 
11,145, 388 
14, 378,029 
be ee HY 


19,114, 137 


Tons_ 

252,632 
218, 382 
264, 766 
303, 220 
248, 226 
343,618 
317, 748 
346,110 


551,681 


Revenue 
$ 866,460 
731, 557 
913, 934 
» 395 
, 184 
1,229, 041 
1,170, 261 
1,485, 688 


2,199, 143 
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6. G6; Ieee 
SUPPLEMENT 1 TO . 
SOO LINE FREIGHT TARIFF 543-8 


SupPLEMENT | — SUSPENSION SUPPLEMENT (1.C.C. 1&S Docket No. 8899) WHEAT, ANNUAL VOLUME 
Rate, MINN» & WiSe TO MaRrTINS CREEK, PA. 


LUNE RATE ROAD CON PANY 


IN CONNECTION WITH 


ERIE LACKAWANNA RAILWAY COMPANY 


JOINT AND PROPORTIONAL TARIFF 
---NAMING RATES ON =~ 


WHEAT, IN BULK 


DuLUTH, MINN. 
MINNEAPOLIS, MINN. 
MINNESOTA TRANSFER, MINNe 
St. Paul, MINN. 

SUPERIOR, WIS. 


MARTINS CREEK, PENNSYLVANIA 


UNIT TRAIN GRAIN TARIFF 


SUSFENS't(ON NGTICE 


WHEAT, ANNUAL VOLUME RaTE, MINN. & WiSe TO MARTINS CREEK, Pa. 
(1.C.C. 1&5 Docket No. 8899) 


NOTICE 
THE PROVISIONS PUBLISHED HEREIN WILL, IF EFFECTIVE, NOT RESULT IN ANY SIGNIFICANT EFFECT 
ON THE QUALITY OF THE HUMAN ENVIRONMENT. 


ISSUED NOVEMBER 12, 1973 
ISSUED UNDER AUTHORITY OF RuLe 9 (K) oF Tarirr CrrcuLAR NO. 20 AND IN COMPLIANCE WITH 
ORDER OF THE INTERSTATE Commerce Commission IN 1&S Docket No. 8899, 


ISSUED BY 
M. M. BEYER 
MANAGER, COMMERCE & TARIFFS 
Soo Line RatLroap Company 
Soo Line BulLoinc 
MINNEAPOLIS, MINNESOTA 55440 
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SuPPLEMENT | TO SOO FREIGHT TaRiFF 543-8 
ORDER 


AT A SESSION OF THE INTERSTATE COMMERCE COMMISSION, DivistON 2, ACTING AS AN APPELLATE 
DIVISION, HELD AT ITS OFFICE IN WASHINGTON, De Ce, ON THE 31ST DAY OF OCTOBER, 19736 


INVESTIGATION AND SUSPENSION DOCKET NO. 8899 
UNIT TRAIN RATES ON WHEAT, MINN. & WISC, TO MARTINS CREEK, PA, 


LILAPPEARING, THAT THERE HAVE BEEN FILED WITH THE INTERSTATE Commerce COMMISSION 
TARIFF SCHEOULES SETTING FORTH NEW REDUCED RATES AND CHARGES, ANO NEW RULES, REGULATIONS 
AND PRACTICES AFFECTING SUCH RATES AND CHARGES, APPLICABLE ON INTERSTATE OR FOREIGN 
COMMERCE, TO BECOME EFFECTIVE NOVEMBER I, 1973, DESIGNATED AS FOLLOWS: 


SOO LINE RAILROAD COMPANY: 
TARIFF 543-B, 1.C.C. 7837; 


ANO_ LT FURTHER APPEARING, THAT UPON CONSIDERATION OF THE SAID SCHEDULES AND PROTESTS 
THERETO THERE {S REASON TO BELIEVE THAT THEY WOULD, IF PERMITTED TO BECOME EFFECTIVE, 
RESULT IN RATES AND CHARGES, RULES, REGULATIONS OR PRACTICES WHICH WOULD BE UNJUST AND 
UNREASONABLE IN VIOLATION OF THE INTERSTATE COMMERCE ACT} AND GOOD CAUSE APPEARING 
THEREFOR: 


’ THAT AN INVESTIGATION BE, AND IT !S HEREBY, INSTITUTED INTO AND CON@ 
CERNING THE LAWFULNESS OF THE RATES, CHARGES, AND REGULATIONS CONTAINED IN SAID SCHEDULES, 
WITH A VIEW TO MAKING SUCH FINDINGS AND ORDERS IN THE PREMISE AS THE FACTS AND 
CIRCUMSTANCES SHALL WARRANT. IN THE EVENT THE SAID SCHEDULES ARE CHANGED, AMENDED OR 
REISSUED UPON TERMFNATION OF THE SUSPENSION PERIOD AND THE INVESTIGATION HAVING NOT BEEN 
CONCLUDED, SUCH CHANGED, AMENDED OR REISSUED SCHEDULES WILL BE INCLUDED IN THIS 
INVESTIGATION» 


R_ORDERED, THAT THE OPERATION OF THE SAID SCHEDULES BE AND IT HEREBY IS 
SUSPENDED, AND THAT THE USE THEREOF ON INTERSTATE AND FOREIGN COMMERCE BE DEFERRED 70 
AND INCLUDING MAY 31, 1974, UNLESS OTHERWISE ORDERED BY THIS COMMISSION. h 


RDERED, THAT THE INVESTIGATION IN THIS PROCEEDING SHALL NOT BE CONFINED 
TO THE MATTERS AND ISSUES HEREIN@BEFORE STATED AS THE REASON FOR INSTITUTING THIS 
INVESTIGATION, BUT SHALL INCLUDE ALL MATTERS AND ISSUES WITH RESPECT TO THE LAWFULNESS 
OF THE SAID SCHEDULES UNDER THE INTERSTATE COMMERCE ACT. 
(T_15 FURTHER ORDERED, THAT NEITHER THE SCHEDULES HEREBY SUSPENDED NOR THOSE SOUGHT 


TO BE ALTERED THEREBY SHALL BE CHANGED UNTIL THIS PROCEEDING HAS BEEN DISPOSED OF OR 
UNTIL THE PERIOD OF SUSPENSION HAS EXPIRED, UNLESS OTHERWISE ORDERED BY THE COMMISSION. 


A RIHER RED, THAT A COPY OF THIS ORDER BE FILED WITH THE SCHEDULES IN 
THE OFFICE OF THE INTERSTATE COMMERCE COMMISSION, AND THAT COPIES HEREOF BE SERVED 
UPON THE CARRIERS PARTIES TO THE SAID SCHEDULES AND THAT THE SAID CARRIERS BE, AND 
THEY ARE HEREBY, MADE RESPONDENTS TO THIS PROCEEDINGs 

By THE COMMISSION, DIVISION 2 ACTING AS AN APPELLATE DIVISIONe 


ROBERT L. OSWALD 
SECRETARY 


(SEAL) 


SUSPENSION NOTICE 


THE EFFECTIVE DATE OF Soo LINE RAILROAD Company, |eCeC. 7837 1S HEREBY SUSPENDED 
TO AND INCLUDING May 31, 1974. 


PENDING RESTORATION, REISSUE OR CANCELLATION THEREOF NO SIMILAR RATES ARE IN EFFECTe 
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ALL RATES IN THIS TARIFF ARE REDUCTIONS age 3 of 


1, ©. ©. 733! 


SOO LINE FREIGHT TARIFF 54348 


SOO LINE RAILROAD COMPANY 


1N CONNECTION WITH 


ERIE LACKAWANNA (4: WAY COMPANY 


JOINT AND PROPORTIONAL TARIFF 


eemeeNAMING RATES 6:1 === 


WHEAT, IN BULK 


FROM | TO 


' DututH, MINN. 
MINNEAPOLIS, MINNe 


MINNESOTA TRANSFER, MINN. MARTINS CREEK, PENNSYLVANIA 
St. Paul» Minn. 


SUPERIOR, WiSe 


UNIT TRAIN GRAIN TARIFF 


Governeo, Except AS OTHERWISE PROVIDED HEREIN BY UNIroRM FREIGHT CLASSIFICATION tt, [-C.C. 
7, UNIFORM CLASSIFICATION COMMITTEE, AGENTe 


NOTICE 
THE PROVISIONS PUBLISHED HEREIN WiLL, IF EFFECTIVE, NOT RESULT IN ANY SIGNIFICANT EFFECT 
ON THE QUALITY OF THE HUMAN ENVIRONMENT. 


ISSUED SEPTEMBER 28, 1973 EFFECTIVE NOVEMBER 1, 1973 


ISSUED BY 
M. M. BEYER 
MANAGER, Commerce & TARIFFS 
Soo Line RaiLroapn Company 
Soo Line Buitorne 
Miumeapolris. Minnesota 55440 


(WIL 21-9418) 
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RULES AND OTHER GOVERNING PROVISIONS 
APPLICATION 


THtS TARIFF 1S GOVERNEO BY THE OrrictaL List or Orpen ANO Prepay 
STATIONS 87, 1.C.C. AnS2,MINNe P.S.C. A=52 1SsueD BY STATION LIST 
PUBLISHING oupany, AGENT, TO THE EXTENT SHOWN BELOW: 


PREPAY REQUIREMENTS AND STATION CONDITIONS 


FOR ADDITIONS AND ABANDONMENTS OF STATIONS, AND, EXCEPT AS OTHER: 
WISE SHOWN HEREIN, FOR PREPAY REQUIREMENTS, CHANGES IN NAMES OF 
STATIONS, RESTRICTIONS AS TO ACCEPTANCE OR DELIVERY OF FREIGHT, ANDO 
CHANGES IN STATION FACILITIES. 
WHEN A STATION IS ABANDONED AS OF A DATE SPECIFIED 1N THE ABOVE 
TARIFF, AS AMENDED, THE RATES FROM..AivD TO SUCH STATION AS PUBLISHED 
STATION LISTS {N TARIFF, AS AMENDED, ARE {INAPPLICABLE ON AND AFTER THAT DATEe 


contre ions | «GEOGRAPHICAL LIST OF STATIONS 


FOR GEOGRAPHICAL LOCATIONS OF STATIONS REFERRED TO IN THIS TARIFF 
BY STATION NUMBERS.» 


STATION NUMBERS 


FOR THE IDENTIFICATION OF STATIONS WHEN STATIONS ARE SHOWN OR 
REFERRED TO BY NUMBERS IN THIS TARIFF 


REFERENCE TO WHERE REFERENCE 1S MADE IN THIS TARIFF TO VARIF FS» ITEMS, NOTCS, 
TARIFFS, ITEMS,# RULES, ETCe, SUCH REFERENCES ARE CONTINUOUS AND INCLUDE SUPPLEMENTS 
NOTES, RULES, TO AND SUCCESSIVE ISSUES OF SUCH TARIFFS AND REISSUES OF SUCH ITEMS, 
ETC. NOTES, RULES» ETC. 


TRANSFER THE JOINT RATE PUBLISHED HEREIN INCLUDES ALL CHARGES FOR SWITCHING, 

BETWEEN CONN= § DRAYAGE, OR OTHER TRANSFER SERVICE AT INTERMEDIATE INTERCHANGE 

ECTING CARRIERS Points ON SHIPMENTS HANOLED THROUGH AND NOT STOPPED FOR SPECIAL 
SERVICES AT SUCH INTERMEDIATE INTERCHANGE POINTS. 


FOR MARKED CAPACITIES, LENGTHS, DIMENSIONS AND CUBICAL CAPACITIES 
OF CARS, SEC THe OrrictaL RatLway Equipment Recister, 1.C.C. RER- 
72 lve BY THE RAtLWAY EQuiPMENT AND PuBLICATION Company, AGENT. 

€ Note 

NOTE = WHEN RATES PUBLISHED IN THIS TARIFF ARE SUBJECT TO A MINIMUM 
WEIGHT BASED ON THE MARKED CAPACITY OF CAR, AND THE MARKED CAPACITY 
SET FORTH IN THE OrriciAL RaiLway Equipment REGISTER I'S AS SHOWN 
1% COLUMN A @ELOW, THE WEIGHT SHOWN IN CoLUMN B WILL BE USED INSTEAD 

CAPACITIES AND | OF THE MARKED CAPACITY IN DETERMINING THE MINIMUM WEIGHT: 


DIMENSIONS OF Cotumn A Cotumn B 

CARS : 80,000 Pounnos 88,000 Pounos 
400,000 Pounos 110,000 Pounos 
140,000 Pounos 154,000 Pounps 


CARS MAY NOT BE LOADED IN EXCESS OF THE LOAD LIMITe WHERE THE 
MINIMUM WEIGHT AS PROVIDED IN THIS ITEM EXCEEDS 95 PERCENT OF THE 
LOAD LIMIT OF THE CAR FURNISHED, FREIGHT CHARGES WILL GE DETERMINED 
BY ACTUAL WEIGHT OF SHIPMENT, BUT NOT LESS THAN 95 PERCENT OF THE 
LOAD LIMIT. BILLS OF LADING MUST BE ENDORSED TO SHOW THE LOA® 
LIMIT OF THE CAR USED. 

Rute 4 (1) oF Tartrer Circutar watveo: 1.C.C. Permission No. 36717. 


NATIONAL SER~ THIS TARIFF IS SUBJECT TO PROVISIONS OF VARIOUS INTERSTATE COMMERCE 
VICE ORDER Commission Service Orpers AND GENERAL PERMITS AS SHOWN IN NATIONAL 
TARIFF SERVICE __ Tarire tn-E, 16C.Ce Am’780, Yestern Trunk Line 


AS THIS TARIFF 1S SUPPLEMENTED, NUMBERED ITEMS WITH LETTER SUFFIXES 
METHOD OF CANCEL CORRESPONDINGLY NUMBERED {TEMS IN THE ORIGINAL TARIFF OR IN 
CANCELLING A PRIOP SUPPLEMENT. LETTER SUFFIXES WILL BE USED IN ALPHABETICAL 
ITEMS SEQUENCE STARTING WITH Ae EXAMPLE: Item 145@A CANCELS ITEM 145, 

AND [TEM 220-B CANCEL ITEM 220-A iN A PRIOR SUPPLEMENT, WHICH IN 
TURN, CANCELLED {TEM 220, 


For EXPLANATION OF ABBREVIATIONS, SEE CONCLUDING PAGE OF THIS TARIFF. 
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RULES AND OTHER GOVERNING PROVISIONS 


{TEM SUBJECT APPLICATION 


APPLICABLE ONLY ‘N CONNECTION WITH RATES WHICH ARE DEPENDENT IN 
THEIR APPLICATION UPON THE MOVEMENT OF A STATED VOLUME {WN 
CONSECUTIVE MOVEMENTS. 


, 


SuBJECT TO THE PROVISIONS OF NOTES 1,2,3 AND 4 BELOW, TO ANY POINT 
OF DESTINATION TO WHICH A COMMODITY RATE ON A GIVEN ARTICLE FROM 
A GIVEN POINT OF GRIGIN AND VIA A GIVCN ROUTE 1S NOT NAMFD IN THIS 
TARIFl, WHICH POINT 1S INTERMEDIATE TO A POINT TO WHICH A COMMODITY 
RATE ON SAID ARTICLE 1S PUBLISHEO IN THIS TARIFF VIA A ROUTE 
THROUGH THE INTERMEDIATE POINT OVER WHICH SUCH COMMODITY RATE 
APPLIES FROM THE SANS POINT OF ORIGIN, APPLY TO SUCH INTERMEDIATE 
POINT FROM SUCH PO1i., OF ORIGIN AND VIA SUCH ROUTE THE COMMODITY 
RATE IN THIS TARIFF ON SAID ARTICLE TO THE NEXT POINT GEYOND TO 
WHICH A COMMODITY RATE 1S PUBLISHED HEREIN ON THAT ARTICLE FROM 
THE SAMC POINT OF ORIGIN VIA THE SAME ROUTE. 
8s } ion he NoTe | - THE RATE TO THE INTERMEDIATE POINT AUTHORIZED BY THIS 
§ DESTINATION RULE 1S SUBJECT TO THE SAME CONDITIONS TO WHICH THE RATE 
TO THE NEXT POINT BEYOND [S SUBJECT. 


Note 2 = WHEN BY REASON OF BRANCH OR DIVERGING LINES THERE ARE 
TwO OR MORE “NEXT BEYOND" POINTS, APPLY THE RATE TO THE 
NEXT POINT BEYOND IN THIS TARIFF WHICH ON THAT ARTICLE 
FROM THE SAME POLIT OF ORIGIN VIA THE SAME ROUTE RESULTS 
1N THE LOWEST CHARGE. 


If THE INTERMEDIATE POINT 1S LOCATED BETWEEN TWO POINTS TO 
WHICH COMMODITY RATCS ON THE SAME ARTICLE VIA THE SAME 
ROUTE ARE PUBLISHED IN THIS TARIFF, APPLY VIA THAT ROUTE 
TO THE INTERMEDIATC POINT THE RATE TO THE NEXT POINT IN 
EITHER DIRECTION WHICH RESULTS IN THE HIGHER CHARGE. IN 
APPLYING THIS NOTE, IF THERE ARE TWO OR MORE NEXT BEYOND 
POINTS DUE TO BRANCH OR DIVERGING LINES, ELIMINATE ALi 
SUCH NCXT BEYOND POINTS EXCEPT THE POINT TO WHICH THE 
LOWEST CHARGE 1S APPLICABLE. 


IF THERE 1S tN ANY OTHER TARIFF A COMMODITY RATE ON THE 

SAME ARTICLE DEPENDENT IN ITS APPLICATION UPON THE 

MOVEMENT OF A STATED VOLUME IN CONSECUTIVE MOVEMENTS 

TO THE INTERMEDIATE DESTINATION APPLICABLE OVER THE SANE 

ROUTE FROM THE ORIGIN, THE PROVISIONS OF THIS RULE ARE 

NOT APPLICABLE TO SUCH INTERMEDIATC DESTINATION POINT. 
ULE 27 of Tarirr Circutar Waivero; ICC PERMISSION 74-1051. 


METHOD OF DENOT- MATTER BROUGHT FORWARD WITHOUT CHANGE FROM ONE Loo EMENT TO ANOTHER 
ING REISSUED WILL BE DESIGNATED AS "REISSUED" BY A REFERENCE MARK IN TME FORM OF 
MATTER IN SUPP= A SQUARE ENCLOSING A NUMBER, THE NUMBER BEING THAT OF THE SUPPLEMENT 
LEMENTS IN WHICH THE REISSUED MATTER FIRST APPEARED IN ITS CURRENTLY 
EFFECTIVE FORM. TO DETERMINE ITS ORIGINAL EFFECTIVE DATE CONSULT 
THE SUPPLEMENT IN WHICH THE REISSUED MATTER FIRST BECAME EFFECTIVE. 


NON@APPLICATION | EXCEPT AS OTHERWISE PROVIDED, NORMAL TERMINAL OR TRANSIT SERVICE AND 
OF TERMINAL OR PRIVILEGES SUCH AS WEIGHING, INSPCCTION, DIVERSION OR RECONSIGNMENT, 
ILL NOT APPLY IN CONNECTION WITH THE RATE PUBLISHED IN THIS TARIFFe 
TRANSIT PRIVIL= 


EGES OR SERVICES ee he 1S SuByEcT TO Acent B. B. Maurer®s miLeace Tarirr 7-C, 
evewse “54. 


FOR EXPLANATION OF ABBREVIATIONS SEE CONCLUDING PAGE OF THIS TARIFF. 
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RULES AND OTHER GOVERNING PROVISIONS 
APPLICATION 


CARS HANDLED UNDER THE PROVISIONS OF THIS ITEM ARE NOT SUBJECT TO 
Acent 8.8. Maurers Tarirr 4-J, |1.C.C. H-59 AND THE PROVISIONS OF 
THIS ITEM WILL APPLY IN LIEU THEREOF. FREE TIME FOR LOADING AND 
UNLOADING AND CHARGES FOR DETENTION AFTER EXPIRATION OF FREE TIME 
WILL BE AS FOLLOWS: 


teEMPTY CARS SUFFICIENT IN NUMBER TO COVER THE CONSECUTIVE MOVEMENT 
WILL BE ACTUALLY PLACED OR CONSTRUCTIVELY PLACED AT ORIGINe 
Twenty-rour (24) HOURS FREE TIME, EXCLUSIVE OF SATURDAYS, SUNDAYS 
or HoL_toays (see Note |) WILL BE PERMITTED FOR LOADING OF ALL 
CARS IN ACONSECUTIVE MOVEMENT. TIME TO BE COMPUTED FROM TIME 
THE FIRST CAR IN THE CONSECUTIVE MOVEMENT 15 ACTUALLY OR CON~ 
STRUCTIVELY PLACED. IN THE EVENT THE ENTIRE CONSECUTIVE MOVEMENT 
1S NOT TEMDERED TC CARRIER FOR MOVEMENT TO DESTINATION WITHIN 
Twenty-rour (24) HOURS, EXCLUSIVE OF SATURDAYS, SUNDAYS OR 
Hottpays (sce Note 1) AFTER PLACEMENT, ACTUAL OR CONSTRUCTIVE, 
DETENTION CHARGES IN THE AMOUNT OF $475.00 FOR EACH TWENTY-FOUR 
(24) HOUR PERIOD OR FRACTION THEREOF SUBSEQUENT TO FREE TIME SHALL 
BE ASSESSED. 


2eTHIRTY=SIx (36) HOURS FREE TIME, EXCLUTIVE OF SATURDAYS, SUNDAYS 
or HoLtpays (see Kote 1) WILL BE PERMITTED FOR UNLOADING THE 
ENTIRE CONSECUTIVE MOVEMENT AT DESTINATION. TIM TO BE COMPUTED 
FROM THE FIRST 7:00 AM AFTER ACTUAL OR CONSTRUCTIVE PLACCHMENT. 
iM THE EVENT ALL CARS ARE NOT TENDERED AFTER UNLOADING TO CARRIER 
AT DESTINATION WITHIN THIRTY-SIX (36) HOURS, EXCLUSIVE OF SATURDAYS, 
Sunpays or HoLtoays (see Note 1) AFTER ACTUAL OR CONSTRUCTIVE 
PLACEMENT, A DETENTION CHARGE OF $9.50 PER CAR WILL BE ASSESSED 
ON ALL CAS IN THE CONSECUTIVE MOVEMENT FOR EACH 24 HOUR PERIOD 
OR FRACTION THEREOF SUBSEQUENT TO FREE TIME. 


3."ACTUAL PLACEMENT" 1S MADE WHEN CARS ARE PLACED FOR LOADING OR 
UNLOADING. IF SUCH ACTUAL PLACEMENT 1S PREVENTED DUE TO ANY CAUSE 
ATTRIBUTABLE TO CONSIGNOR OR CONSIGNEE, THE CARS WILL BE HELD AT 
AVAILABLE HOLD POINT AND NOTICE SHALL BE SENT OR GIVEN TO CONSIGNOR 
(1F OCCURRENCE AT ORIGIN) OR CONSIGNEE (IF OCCURRENCE AT DESTIN= 
ATION) THAT CARS ARE SO HELD AND RAILROAD 15 UNABLE TO MAKE 
DELIVERY WHICH SHALL BE CONSIDERED "CONSTRUCTIVELY PLACED” AND 
FREE TIME WILL BE COMPUTED AT ORIGIN AS PROVIDED IN PARAGRAPH 1 
AND AT DESTINATION AS PROVIDED IN PARAGRAPH 2, THE SAMC AS IF THE 
CARS HAD BEEN ACTUALLY PLACED. 


NOTE 1 = LIST OF HOLIDAYS 


WHEREVER IN THIS TARIFF, REFERENCE 1S MADE TO “HOLIDAYS” IT MEANS 
TWE FOLLOWING: 


New Year's Day Lasor Day 
WASHINGTON'S BIRTHDAY THANKSGIVING Day 
Memorial Day CuristMas Day 
Inpoerenocnce Day 


IN THE EVENT ONE OF THE ABOVE HOLDIAYS OCCURS ON SUNDAY, THE 
FOLLOWING MONDAY WILL BE CONSIDERED AS A HOLIDAY FOR THE PURPOSE 
OF THIS TARIFF» 


THE MATES OBSERVED FOR ABOVE HOLDIAYS WILL BE PROVIDED BY FEDERAL 


ak. GAA alt wa ® R Cite 


on 3 te MINIMUM WEIGHT SHALL BE 190,000 POUNDS PER CAR USED. 


FOR EXPLANATION OF ABBREVIATIONS, SEE CONCLUDING PAGE OF THIS TARIFFe 


’ 


r 
* 
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RULES AND OTHER GOVERNING PROVISIONS 
ITEM SUBJECT APPLICATION 
| (Supyect To Notes 2 AnD 3) 


(A) Provistons Or THIS TARIFF APPLY ON WHEAT, IN BULK, IN COVERED 
HOPPER CARS HAVING CAPACITY OF 4500 CUBIC FELT AND OVER. 


(B) THE AGGREGATE MINIMUM WEIGHT PER MOVEMENT 1S 5,000 TONS OF 2,000 
POUNDS CACH SUBJECT TO AN AGGREGATE MINIMUM WEIGHT OF 15,000 
TONS OF 2,000 Poutips PER SHIPMENT. (See ITEM 132). 


COMMENCING WITH THE INITIAL CONSECUTIVE MOVEMENT (See NoTES 4 ANO 
5) OF A SHIPMENT FROM ORIGINS NAMED IN ITEM 140 TO DESTINATION, 
THE CONSIGNEE MUL, RECEIVE TOTAL OF THREE (3) CONSECUTIVE MoVE= 
MENTS, CONSISTING OF THE SAME CARS AS IN THE ORIGINAL MOVEMENT. 
EACH SHIPMENT MUST CONSIST OF NOT LESS THAN THREE (3) CONSECUTIVE 
MOVEMENTS. (Sce Norte 1). 


(D) If THE TONNAGE REQUIRED OF A CONSIGNEE 1$ NOT MET, RATE IN ITEM 
MAKING REFCRENCE YO THIS ITEM SHALL NOT BE APPLICABLE ON SHIP- 
MENTS THAT HAVE MOVED UNLESS THE CHARGES RESULTING | ROM APPLIC@ 
ATION OF RATES IN SECTION 2 of WIL 3327H 1.C.C. No. Am 48644ND 
item 5036 or TLCTR C/TN 245-1, +.C.C. C-375 ExCCED THE LOWEST 
CHARGE THAT WOULD HAVE BEEN COLLECTED IF THE TONNAGE REQUIREMENT 
HAD BEEN MET. IN THIS CVENT, THE DEFICIT IN TONNAGE SHALL BC 


APPLICATION OF BILLED AT THE APPLICABLE RATE IN THIS TARITF AND BE COLLECTCO 
RATE AND BY THE Eric LACKAWANNA RatLWAY COMPANY AND SUCH REVENUE WILL 8E 
CONSECUT I VE PRORATED AS AGREED UPON BETWEEN CARRIERS PARTICIPATING IN THE 
MOVEMENTS 


RATE es 

(E) CERTIFICATION OF SHIPMCNTS MOVING AT RATES AS PROVIDED IN THIS 
TARIFF SHALL BE MADE BY THE EASTTRN WEIGHING AND INSPECTION 
BurREAU. 


NOTE ¢ ~ IN COMPLYING WITH THIS PROVISION, CONSIGNEC MAY ORIGINATE 
EACH SUCCEEDING HOVEMENT AT THE SAME OR ANY CTHER ORIGIN 
NAMED IN ITEM 140 AND SORWARD TO DESTINATION. THE APFLIC@- 
ABLE RATE ON EACH MOVEMENT WILL BE THAT IN EFFCCT ON DATE 
SHIPPED FROM ORIGIN NAMED HEREIN REGARDLESS OF HIGHER OR 
LOWER RATE APPLICATION OM PRIOR OR SUSSCQUENT MOVIMENT 
CONSTITUTING PART OF A SHIPMENT (sec eExameLe) (sec 
Paracrarn B, Item 135) 


ExamPLe - If TwO OF THREE CONSECUTIVE MOVEMENTS ORIGINATE 
PRIOR TO DECEMBER 14 AND THE THIRD ORIGINATES ON 
DecemBrR 17 THE RATE YO APPLY ON THE FIRST THO 
CONSECUTIVE MOVEMENTS WILL BC 72 1/4 CENTS CWT. 
AND ON THE THIRD CONSECUTIVE MOVEMENT THE RATE TO 
APPLY WILL, BE BO CENTS CWT. 


NoTe 2 - MINIMUM WEIGHT PZR CAR AS PROVIDED IN ITCM 125. 


Note 3 - ALL CARS IN EACH CONSECUTIVE MOVEMENT MUST BF TCNDERED ON 
ONE BIiLi. OF LADING, ON A SINGLE DAY, FROM ONE CONSIGNOR AT 
ONE LOCATION AT ORIGIN TO A SINGLE CONSIGNEF, AT ONE LOCATION 
AT DESTINATION WHERE ALL CARS MUST BE COMPLETELY UNLOADED, 


Note 4 - Each CONSECUTIVE MOVEMENT 1% A SHIPMENT 1S ONE PRECEDING OR 
FOLLOWING UNLOADING OF A CONSECUTIVE MOVEMENT AT DCSTINATION 
ANO BILLING RETURN OF EQUIPMENT TO A SPECIFIC LOCATION AT 
AN ORIGi?M) NAMED {ht i TEM 140 FOR RELOADINGs THE CMPTY CARS 
WILL BE “LACED AT THE SPECIFIED LOCATION FOR RELOADING AND 
FORWARDING TO DESTINATION. 


NoTE 5 = PRIOR Tt) THE INITIAL MOVEMENT CONSIGNEE WUST NOTIFY THE 
4 EL ano Soo IN WRITING OF INTENTION TO USE THE CONSECUTIVE 
MOVEMENT RATES IN THIS TARIFF e 


seen 4 Asan en tnreemcenseAfSSHE EN soe ont Te RaasEEn re a HEM NS 
Ruirs 4 (1) anp 7 of Tarire Crrcutar waiveo, |.C.C. 
PERMISSION NOs 74-175), 


FOR EXPLANATION OF ABBREVIATIONS, SEE CONCLUDING PAGE OF THIS TARIFF. 
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RULES AND OTHER GOVERNING PROVISIONS 
APPLICATION 


Any DAY (24 HOURS) OR DAYS WHICH DUE TO AN ACT OF GOD, STRIKE, 
OR LOCKOUTS IN THE RAILROAD INDUSTRY OR STRIKES, LOCKOUTS, MECH= 
ANICAL BREAKDOWN (see Note 1), or rire (see Note 1) IN THE 
CONSIGNORS OR CONSIGNEES PLANT, WHICH DISRUPTS THEIR OPERATION, 
WILL BE CONSIDERED AS A DISABILITY DAY OR DAYSe 


IF THE CONSECUTIVE MOVEMENTS PROVIDED FOR IN ITEM 130 ARE IN- 
TERRUPTED AS A RESULT OF THE DISABILITY DAY OR DAYS AS DESCRIBED 
ABOVE, THE CONCLUSIONS OF THE CONSECUTIVE MOVEMENT REQUIREMENTS 
ARE TO BE FULFILLED IMMEDIATELY AFTER SUCH DISABILITY HAS BEEN 
CORRECTED. 


IN THE EVENT THE PROVISIONS OF THIS ITEM ARE INVOKED AND A SHIP= 
132 DISABILITY RULE = went 1s ENROUTE OR AT THE ORIGINAL FACILITY, A DIVERSION OR CHANGE 
IN BILLING INSTRUCTIONS WILL BE PERMITTED TO EFFECT DELIVERY AT 
A CHARGE OF $10.00 PER CAR, WHICH WILL BE IN ADDITION TO THE LINE 
HAUL RATE NAMED HEREIN. IN THE EVENT A CONSECUTIVE MOVEMENT HAS 
BEEN PLACED IN ACCORDANCE WITH ORIGINAL BILLING INSTRUCTIONS, THE 
FOLLOWING WILL APPLY: 


IF. BILLED TO A FACILITY AT THE SAME DESTINATION» THE 
LOCAL SWITCHING CHARGES TO EFFECT DELIVERY WILL BE IN ADD@ 
ITION TO THE LINE HAUL RATE AND DIVERSION CHARGE. 


THE CONSIGNOR, CONSIGNEE OR PARTICIPATING CARRIER(S) CNCOUNTERING 
DISABILITY DAYS SHALL WITHIN FIVE (5) DAYS FROM DATE OF DISABILITY 
NOTIFY IN WRITING THE BILLING AGENT OF THE CARRIER RESPONSIBLE FOR 
COLLECTION OF THE FREIGHT CHARGES OF SUCH DISABILITY AND REASONS 
THEREFOREs 


NOTE 1 - BREAKDOWN OR FIRE IN THE FACILITIES OF CONSIGNOR OR 
CONSIGNEE WILL INCLUDE ONLY THE MECHANICAL BREAKDOWN OF OR FIRE 
TO EQUIPMENT VITAL TO THE LOADING OR UNLOADING OPERATIONS. 


Rutes 4 (1) AND 7 oF Tarirr Circucar waiveo; |.C.C. Permission 
No. 74-1051. : 


(A) IF IN A MOVEMENT ONE OR MORE CARS BECOME BAD ORDER, SUCH BAD 

BAD ORDER CARS ORDER CAR OR CARS WILL BE FORWARDED TO DESTINATION AS SOON AS 
PRACTICABLE AND SUCH CARS WILL BE CONSIDERED AS HAVING BEEN MOVED 
1N THE TRAIN ON WHICH THEY WERE ORIGINALLY ASSIGNEDe 


(B) CARRIERS WILL ONLY BE REQUIRED TO REPLACE SUCH CAR OR CARS 
PRIOR TO THE NEXT LOACING TO THE EXTENT NECESSARY TO PROTECT THE 
INTEGRITY OF TRE MINIMUM WEIGHTS PER MOVEMENT. 


RATES 


RATE IN CENTS 
pei os 
| WHEAT, iN FROM TO 


BULK DULUTHe covcccccscceeMitNe 

SUBJECT TOR MINNEAPOLIScccccccccllINNe 1; @ 72 1/4 
ITEMS 115, 9 MINNESOTA TRANSFCReeMINN, [MARTINS CREEKeoePA§ © 88 

125 AND ST. PAULccsccccosceetliite (See Note 1) 
130 SUPERIORecccccecccceWl Se 


NoTe 1 — PROPORTIONAL RATE APPLICABLE ONLY ON TRAFFIC WHICH HAS 
ORIGINATED BEYOND BY RAIL. RATE WILL APPLY ON TRAFFIC WHICH HAS 
BEEN STORED IN TRANSIT, AS AUTHORIZED IN WIL Tarifr 331-Z, |.CeCo 
A-4774, AT STATION FROM WHICH RATE 1S APPLIED. (NOT SUBJECT TO 
THE PROVISIONS OF ITEM BO oF WIL Tarirr 331-Z, 1.C.C. A-4774). 


APPLIES DURING PERIOD OF Novemper 1 , 1973 THROUGH DecemBeR 14, 1973 AND 
OURING PERIOD BEGINNING WITH APRIL 1, 1974 AND ENDING SEPTEMBER 15, 1974. 


— OURING PERIOD BEGINNING WiTH DeceMBER 15, 1973 AND ENDING MARCH 31, 
‘ ° 


OR EXPLANATION OF ABBREVIATIONS, SEE CONCLUDING [-AGE OF THIS TARIFF. 


. 
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RULES AND OTHER GOVERNING PROVISIONS 
SUBJECT APPLICATION 


js | ROUT ING Soo = CHicaco, ILtinois = EL 


EXPLANATION OF ABBREVIATIONS AND REFERENCE MARKS 


EL wcccccccccccccccceeERIE LACKAWANNA RAILWAY COMPANY 

[sCoCoccccccccccccceee INTERSTATE COMMERCE COMMISSION 
beceescescecaceoveehAlL Ay Equt PMENT REGISTER 
Seccosccescccocecae dO LINE RAILROAD Company 
soccecccccccesessee WESTERN TRUNK LINE 


Appendix 4 | 
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ITEM BY ITEM COMPARISON OF BUFFALO VS. MARTINS CREEK TARIFFS 


Buffalo Unit Martins Creek 
Train Tariff Unit Train Tariff 
Soo 526-1 Soo 543-B 


Subject ICG. 7735 ICC 7837 


Station Lists and Conditions + Ne Yes 
Reference to Tariffs, Items, Notes, Rules, etc. Yes Yes 
Transfer Between Connecting Carriers Yes Yes 
Capacities and Dimensions of Cars Yes Yes 
National Service Order Yes Yes 
Alternation Unit Train Rates-Varying Minimum 
Weights 
Method of Cancelling Items 
Intermediate Application Origin 
Intermediate Application Destination 
Method of Denoting Reissued matter in Supplements 
Non-Application of Terminal or Transit Privileges 
or Services 
A. Subject to Maurer's Mileage Tariff 7-C 
Demurrage 
A. Origin - 24 hours free time to load 
- Detention charge $475.00 per unit 
per day. 
B. Destination - 36 hours free time to unload 
- Detention charge $9.50 per car 
per day to be assessed on all 
cars in unit. 
C. Free Holidays 
13. Straight or Mixed Carloads 
A. Not necessary in Martins Creek tariff as 
rates apply on only one commodity. 
14, Commodities involved 
A. Barley, Rye and/or Wheat 
B. Wheat only 
15. Origins 
A. Twin Cities 
B. Twin Ports 
16. Minimum Weight 190,000 lbs. per car 
Aggregate Minimum Weight per Movement 
5,000 tons 
18. Three consecutive movements Requirement 
and Governing Rules 
Seasonal Rate Application 
Proportional Rate 
Flat Rate 
Box Car Rate at Higher Level 
Disability Rule 
Bad Order Car Rule 
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EXAMPLES OF GRAIN RATE PARITY 
MINNEAPOLIS VS. DULUTH 


Revenue 
28300 Per Ton 


Miles Mile Type of Rate 


(1) Martins Creek, Pa. ( D-1146 
( M-1131 
( D-1146 
( M-1131 


.0126¢ ) 

.0128¢ ) Unit Train - 
.0154¢) Proportional Rates 
.0156¢) 


(2) Buffalo, N.Y. ( D-803 
( M-788 


.0107¢) Unit Train - 
.0109¢) Proportional Rate 


(3) New Orleans, La. ( D-1314 
( M-1210 


.0099¢ ) 1000 Ton Multi-Car 
.0107¢ ) Export Proportions! 
Rate 
.0114¢) 1000 Ton Multi-Car 
( M-1156 .0118¢) Export Proportional 
( Rate 
(4) Baltimore, Md. ( D-1192 -Oll7e) Unit Train - 
( M-1156 .0121¢) Flat Export Rate 
( 
( D-1192 
( M-1156 


Lf fH tf {A th LP Lf th TA A 


.0121¢) 1470 Ton Multi-Car 
.0125¢) Flat Export Rate 


1000 Ton Multi-Cer 
-0100¢) Export Proportional 
.0104¢) Rate 


~O0103 ¢) Unit Train- 
. 0107 ¢) Flat Export Rate 


(5) Norfolk, Va. 


th PH 4f> Lf tT fA 


.0105 ¢) 1470 Ton Multi-Car 
.0110¢) Flat Export Rate 


Tf 


Explanation of Reference Marks 


D - Duluth, Minnesota 
M - Minneapolis, Minnesota 


Ss ( D-1192 


(1) Soo Line F. T. 543-B, ICC 7837 

(2) Soo Line F.T. 526-I, ICC 7755 
g (3) Soo Line F.T. 459-L, ICC 7843 

(4) WTLF.T. 470-E, ICC A-4869 
g (5) WTL F.T. 332-H, ICC A-4864 


STATE OF MINNESOTA ) 


) 
COUNTY OF HENNEPIN ) 


Ray H. Smith, being duly sworn, deposes and says that he has 
read the foregoing statement and knows the contents thereof, and that 


the same are true as stated. 


Signed 
Ray H. Smith 


Subscribed and sworn to before 


me this 14th day of December 1973. 


Edwin G. Watts 


£ 
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PROTESTANT BUFFALO AREA CHAMBER OF COMMERCE 


Exhibit No. 


BEFORE THE 


INTERSTATE COMMERCE COMMISSION 


UNIT TRAIN RATES ON WHEAT, 
MINNESOTA AND WISCONSIN TO I & S DOCKET NO, 8899 
MARTINS CREEK, PA, 
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Before The 


INTERSTATE COMMERCE COMMISSION 


UNIT TRAIN RATES ON 
WHEAT, MINNESOTA AND WISCONSIN 
TO MARTINS CREEK, PA, 

(I & S DOCKET NO, 8899) 


VERIFIED STATEMENT 
OF 


EDWARD T, BRICK 


My name is Edward T. Brick. 1 am employed by the Buffalo Area 


Chamber of Commerce as Director of Transportation and World Trade. 
I have been employed by the Chamber since 1960 to oversee activities 
in the field of transportation. Specifically, I am responsible for 
the collection and dissemination of information on transportation by 
rail, motor carrier, water and air; to study and interpret trans- 
portation data, including legislation, for its effect on the Buffalo 
area; to assist Chamber members on technical phases and problems of 
transportation and to, among other items, actively participate in 


transportation proceedings before governmental regulatory bodies. 


The respondent railroads in their Tariff 543-B seek authorization 
for a two level unit train rate from Duluth et al to Martins Creek, 


Pa. 
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Buffalo is the largest flour producing center in the United 
States and, as such, we are extremely concerned that legalization of 


the proposed rates could destroy this area industry as it stands today, 


A new market will not have been created for disposition of what 
we understand to be a Martins Creek production of 6000 cwt. per day 
of spring wheat flour, They are directly dependent upon the same basic 
distribution area and customers as are the Buffalo mills, Their annual 
production at this 6000 cwt, per day level equals over 21 days pro- 
duction for the Buffalo mills, collectively. This possibly could have 
the effect of reducing Buffalo mull runs to 11 months per year. Also, 
this does not take into consideration the 5000 cwt. per day Durum unit 
nor the announced intention of increasing capacity of the spring mill 
up to 10,000 cwt. per day. Considering the latter factors, such 
annual production would equal about two months running time for the 


six Buffalo flour mills. 


The Martins Crrek situation represents a very real threat to 
Buffalo today. Equally significant is the danger presented in this 
type of ratemaking which, if not checked, could continue to encourage 
expansion of existing facilities east of Buffalo and the creation of 
new mills east of Buffalo. [ We understand that currently under 
consideration or construction are mills at Hudson and Albany, N. Y., 
Chester, Pa. and the Boston area.) It becomes quite clear that this 
could precipitate further erosion of Buffalo's feed and flour industry. 
This could well be correlated with the disruption of the grain move- 


ment over Buffalo with the advent of the St. Lawrence Seaway. 


=2- 
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An additional potential adverse result of this proposal relates 


to steamship interests and the Port of Buffalo. Wheat grind replace- 


ment for the 6000 cwt. spring unit no doubt will move unit train direct 
and that could mean a possible reduction of 10 vessels that would not 
unload for reshipment at the Port. When we add in the 5000 cwt. Durum 
unit, it results in a further reduction of 8 1/2 boatloads and increasing 
the spring unit up to 10,000 cwt. per day adds another 7 potential 
boatloads that could be lost to the Port. Coupled to all this, the 

loss of capacity at Buffalo and‘the resulting reduction of grind re- 
placement required by the Buf"-lo mills could quite possibly eliminate 


ametear potential 25 to 30 vessels. 


It is my opinion that authorization of the proposed rate would 
have a highly adverse and disruptive effect on one of Buffalo's major 


industries in particular and on the area economy in general. 


° 


STATE OF NEW YORK 


COUNTY OF ERLE 


EDWARD T. BRICK, being duly sworn, deposes and says that 
he has read the foregoing statement and knows the contents thereof, 


and that the same is true as stated. 


As 


Edward T. Brick 


Signed 


Subscribed and sworn to before me 


this lath day of January, 1974 


xX 


a nd X. Hall 


Notary Public 
Erie County 


Commission Expires 3/30/74 
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Before the 


INTERSTATE COMMERCE COMMISSION 


I & S No. 8899 


UNIT TRAIN RATES ON WHEAT, MINN, 
& WISC., TO MARTINS CREEK, PA. 


VERIFIED STATEMENT 
OF 
DONALD J. STONE 


My name is Donald J. Stone. I am General Traffic Manager 
of ConAgr’., Inc., Kiewit Plaza, Omaha, Nebraska G8131. I have 
held my present position since January 1, 1970. Prior to my 
employment with ConAgra, Inc, (formerly known as Nebraska 
Consolidated Mills Co.) I was employed for fifteen years in 
various transportation positions by the Colorado Milling and 
Elevator Company with corporate headquarters in Denver, Colorado, 
I was appointed General Traffic Manager of the Colorado Milling 
and Elevator Company on August 1, 1968, and I continued in that 
position until I accepted the position I now hold with ConAgra, 


Inc, In my eighteen years of experience with firms who operate 


& 
| 


plants in nearly all major geographic regions of the United 


States, I have acquired valuable experience and background 

with respect to transportation of grain and grain products. 

My duties and responsibilities as General Traffic Manager of 
ConAgra include supervision and veuponsibiiity for equipment 
supply, selection of carriers, rate negotiations and rate analysis, 
transportation cost control and overall supervision of company 
transportation activities, 

ConAgra, Inc., a Nebraska corporation, is an Omaha based 
diversified producer of basic foods with 73 plants in four 
countries. ConAgra's product groups include formula feeds for 
poultry and livestock, dry corn and oat mill products, broiler 
chickens, eggs, grocery products for home baking, farm-raised 


catfish, horse feeding products, bakery flour and soft wheat 


\ 


flour which is used for crackers, biscuits, cookies, cakes and 
pastries, ConAgra operates a total cf fifteen flour mills in 
the United States which are identified below by size and 
location: 
1/ 

CWTS.DAILY | 
LOCATION PRODUCTION ‘ TYPE OF FLOUR 
Decatur, Ala, 7,300 cwts, Bakery & Soft Wheat Flour 
Oakland, Calif. - 6,500 cwts. Bakery 
1/ Production figure represents hundredweights of flour produced 


In 24-hour period which is customary trade method of expressing 
production capabilities, 


? r ba as 
e sees : : 
eee: Se —¥ 3. . 
Bow mee www ee le ee ele eee ee ee 


Tampa, Fla. 4,000 cwts. Bakery 
Macon, Ga. 3,300 cwts. Soft Wheat Flour 
Chester, I1l. 8,000 cwts. Soft Wheat Flour 
Fergus Falls, Minn. 4,000 cwts. Bakery 
Great Falls, Mont. 5,000 cwts. Bakery 
Fremont, Nebraska 6,800 cwts. Bakery 
Grand Island, Nebr. 4,000 cwts. Bakery 
Omaha, Nebr.""A" 7,800 cwts. Bakery 
Omaha, Nebr.''B" 7,400 cwts. Bakery 
Martins Creek, Pa. 6,000 cwts, Bakery 
Red Lion, Pa. 2,000 cwts. Soft Wheat Flour 
Treichlers, Pa. 3,000 cwts. | Soft Wheat Flour 


Sherman, Texas 4,500 cwts. Bakery 


$ 


Looking back to the year 1963, ConAgra (then Nebraska 
Consolidated Mills Co.) was operating only four of the above 
identified mills, specifically Decatur, Alabama, Fremont, 
Nebraska, Grand Island, Nebraska and Omaha "A", Nebraska. 
Restated, ConAgra has expanded its flour milling operations 
by either the acquisition or construction of eleven flour mills 
in the United States in the past ten viecee During the same 


“period, gross sales of ConAgra increased from approximately 


“td 


2/ Figures do not include flour mills purchased and now idle or sold 
during the ten year span from 1963 to 1973, 
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‘$76 million to approximately $420 million, ConAgra's thrust 
and corporate objectives are clearly bwktnt bs the growth 
pattern of the past ten years, It has been stated publicly by 
ConAgra management on many occasions that we have a long-range 
objective of locating flour mills in close proximity to the 
nation's major flour consuming markets. The underlying reason 
for this commitment is vals basically one of being in a position 
to be more responsive to our customers, which really means 
nothing more than to have our mills in geographic locations 
where we can provide superior service, We all live and exist 
in a business environment where good, consistent reliable service 
is almost a way-of-life and the flour milling industry is no 
exception, This is particularly true at ConAgra where our 
dedication to "service superiority" is well evidenced by the 
capital invested in having many mills geographically dispersed 
and immediately adjacent to most major flour markets, 

ConAgra's new flour mill at Martins Creek, Pennsylvania, 
(which officially opened on June 18, 1973) merely represents 
one more example of ConAgra's commitment and dedication to the 
concept of having flour mills immediately accessible to all 
major flour consuming markets, Martins Creek is situated ap- 
proximately 75 to 90 one-way highway miles from major Philadelpha, 


New York and New Jersey flour markets, The Martins Creek flour 


mill, which we refer to as Martins Creek "A" plant, is located 
approximately 1.1 miles from the Martins Creek "B" plant eleva- 
tor facility where rail cars are unloaded. The "A" plant does 
not have rail siding, which means that all rail originated grain 
destined to our "A" mill must be trucked approximately 1.1 miles. 
Our current elevator storage capacity at the Martins Creek "A" 
plant is just under one million bushels and storage capacity 

at Martins Creek "B" plant is now 300,000 bushels. The Martins 
Creek "A" plant is designed to produce 6,000 hundredweights of 
flour daily. This translates to approximately 30,000 cwts. of 
flour weekly on a five day week and 1,560,000 cwts. of flour 


production annually. In terms of wheat usage, the Martins 


Creek plant will grind 13,800 bushels daily, 69,000 bushels 


weekly based on a five day week, and 3, 8,000 bushels annually. 
The forward positioning of flour mills (which essentially 
means placing flour mills closer to the consumer and more distant 
from the wheat fields) is not a new concept. The transition has 
been gradual over a period of several years and today many flour 
milling companies, including most of the flour milling firms 
who are protestants in this proceeding, have either acquired or 
constructed mills to take maximum advantage of the inescapable 
fact that movements of grain in large volume can be ‘transported 
cheaper than single cars of flour; hence, transportation charges 


are lower as milling locations are moved closer to the consuming 
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market. To support my statement that many flour milling com- 
panies have recognized the advantages of getting production 
closer to the consumer and employing modern transportation 
technology to transport wheat to the milling locations as 
cheaply as possible, let me first identify the seven protesting 
millers: The Pillsbury Company, Standard Milling Company, Ross 
Industries, International Multifoods Corporation, General Mills, 
Inc., Peavey Company and ADM Milling Company, Each and every 
one of these protestants with exception of Ross Industries and 
ADM Milling Company have mills at Buffalo, New York, which can 
and do take advantage of .low cost . lake freight charges and 
unit train rates to originate their grain supplies. The 
Buffalo mills are a form of the forward positioning that 
ConAgra has achieved with its new mill at Martins Creek, The 
most significant difference between Martins Creek and Buffalo 
is that Martins Creek is geographically a little more distant 
from the wheat fields and a little less distant from the consumer, 
The eastern flour market is vast and the presence and/or 
impact of ConAgra's flour mill at Martins Creek is most insigni- 
ficant when all relevant facts are known ‘and considered, The 
Buffalo mills are geographically in a position to effectively 
market flour in the following states having the populations 
listed: 


3/ 3/ 
STATE POPULATION” STATE POPULATION” 


Pennsylvania 11,926,000 Connecticut 3,082,000 
New York 18,366 ,000 Massachusetts 5,787,000 
New Jersey 7,367,000 New Hampshire 771,000 
Maryland 4,056,000 Vermont 462,000 
Delaware 565,000 Maine 1,029,000 
District of Columbia 748,000 Rhode Island 968 ,000 

GRAND TOTAL 55,127,000 


The most recent figures available places per capita con- 
sumption of flour at 109 pounds annually. Relating that to the 
population figures of the above states it can be determined that 
the total flour consumption is 60,088,430 cwts. yearly. That 
basically represents the demand for flour within the vast flour 
market on the East Coast, a market which is available to the 
Buffalo and midwestern mills. ConAgra's total production 
capabilities of 1,560,000 cwts. of flour annually represents 
the ability to supply only about 2-1/2% of the total available 
market, 

Attached and identified as Appendix 1 is a list of all 


flour mills operating at Buffalo, New York, and their respective 


3/ Source, U.S. Dept. of Commerce, Document series P-25, 
No. 500, dated May 1973 covering population as of July 1, 
1972, 
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daily rated production capabilities. It will be noted that the 
six flour mills at Buffalo can produce 83 , 900 cwts. of flour 
daily. This is the equivalent of 419,500 cwts. of flour each 
five day week and 21,814%ewts. of flour annually. Relating 
that to the total market available, which we explained earlier 
as being slightly over 60 million hundredweights annually, the 
Buffalo mills have combined capacity to serve 36% of the total 
market. The combined flour production of Martins Creek and all 
Buffalo mills can only serve about 38-1/2% of the total market, 
which dictates that approximately 61-1/2% of the flour must 
originate from mills in the mid-Atlantic region, central and 
midwestern states. 

ConAgra does not own, lease or otherwise control elevator 
storage capacity at Duluth-Superior or Buffalo. ConAgra is 
somewhat unique in that respect because most Buffalo flour 
millers, who are protesting the Soo Line-EL trainload rate 
here at issue, do control, lease or use ony substantial 
elevator capacities at Duluth-Superior and also at buffalo. 

A breakdown of the elevator storage capacities controlled by 
each respective protestant who operates A flour mill at 


Buffalo-follows: 


ELEVATOR STORAGE - ELEVATOR STORAGE 
PROTESTANT MILLING CAPACITY AT CAPACITY AT 
COMPANY DULUTH-SUPERIOR BUFFALO, N.Y. (2) 


International Multi- 
foods Corp. 5,015,000 bu, (1) 4,660,000 bu. 


General Mills, Inc. 2,670,000 bu. (1) 5,006,000 bu. 
from 

Standard Milling Co. sretaenneh Ath Co. 5,080,000 bu. 

Pillsbury Company Use GTA Elevator 2,700,000 bu. 

Peavey Company 4,246,000 bu. (1) 3,250,000 bu. 


(1) Source, 1972 Annual Report of Minneapolis Grain Exchange, 


(2) Source, Milling & Baking News Magazine dated September 1973. 


ConAgra has no elevator facilities at Duluth-Superior or 
Buffalo, nor does ConAgra have any interest in investing capital 
to acquire or construct elevator facilities to load lakers or 
trainloads at Duluth-Superior or unload lakers or trainloads 
at Buffalo, ConAgra is basically a processor of grains (as 
opposed to a grain buying and selling or merchandising firm) and 
our grain handling facilities are generally no greacer in number 
or size than what is considered adequate to support wheat flour 
production at a given milling location, .It would take a huge 
milling complex, many times larger than ConAgra's relatively 
small 6,000 cwt, mill at Martins Creek before ConAgra could 


ever seriously consider the massive undertaking of operating 


one elevator at Duluth-Superior for loading lakers or trainloads, 
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‘a second elevator at Buffalo for unloading lakers or trainloads 


at Buffalo and a third elevator at tne site of the Martins Creek 
flour mill, ConAgra has therefore had to utilize the elevator 
facilities of firms who already operate grain elevators at 
Buffalo. Actually, two flour milling firms, both of whom have 
elevatcr facilities at Duiuth-Superior and also at Buffalo and 
both of whom happen to be protestants in this proceeding, were 
very eager to sell aneass Shane ee lveree te rae Sere Of 


trucks at Buffalo. That is the basis upon which ConAgra has 


been operating to date, These same two firms have undertaken 

the responsibility of booking the laker space, loading the lakers, 
unloading the lakers, payment of lake freight and loading out 
wheat into rail cars. Although ConAgra isn't really accustomed 
to placing complete control for the origination of grain supplies 
in the hands of its principal competitors, ConAgra has elected 

to follow this course of action because its alternatives are not 
economically feasible, ConAgra seeks nothing more than a fairly 


and competitively priced transportation alternative and an oppor- 
Sense ser esnneseenenennnrensntnenennser 


tunity to procure its wheat supplies from firms who are not, in 
turn, competing against ConAgra for flour sales in eastern 


markets. There are a number of grain merchandising firms lo- 


cated at Duluth-Superior and Minneapolis who are perfectly 


capable of supplying grain to ConAgra and who are not flour 


milling competitors and are therefore more inclined to provide 
more responsive service to ConAgra. We know this from actual 
experience because we presently rely upon some of these elevator 
firms to supply grain to us for shipment to other areas and we 
know them to be reliable, dependable and to be very anxious to 
supply wheat to our Martins Creek flour mill. 

A brief discussion of the proposed trainload rates and the 
basis upon which the precise rate levels here protested were 
reached is in order, Lake freight charges from Duluth to Buffalo 
were generally between 15¢ and 16¢ per bushel (or 25¢ to 26.67¢ 
per cwt.) during the navigation season just ended, A reputable 
chartering firm, with whom ConAgra deals continuously, has 
quoted us that lake freight level (See Appendix 2). The accuracy 
of that quotation is verified by the Protest and Petition For 
Suspension of the Soo Line-EL trainload rate filed October 19, 
1973, on behalf of the Lake Carriers' Association representing 
firms who own and operate 172 vessels. 

During the non-navigation season, or basically that period 
between December 15 and March 31, the most favorable rate 
available to move grain from Duluth-Superior and Minneapolis 
to Buffalo and ultimately to Martins Creek is by engaging the 
unit train rate of 43¢ per cwt., minimum 5,000 tons, as published 
in Soo Line Tariff No, 526, ICC No, 7755, from Duluth-Superior 
and Minneapolis to Buffalo. Beyond Buffalo to Martins Creek 
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transportation costs to ConAgra are essentially constant 
throughout the year. If ConAgra uses rail, the cost is 40¢ 
per cwt,, minimun 500 tons per shipment, via either Erie 
Lackawanna (per EL Tariff No.146, ICC No. 174) or via Penn 
Central (per PC Tariff No. "0709, ICC No. 325). If ConAgra 
engages the services of itinerant motor carriers from Buffalo 
to Martins Creek, as we have done to move 32% of our total 
wheat requirements in a period of seven months (May 1 to 
November 30), our transportation cost ranges from 20¢ to 22¢ 
per bushel, or ss aa kn ee cwt. In essence, there 
are four combinations of transportation that can be used to 
transport grain from Duluth-Superior a Minneapolis to Martins 
Creek and the transportation costs to ConAgra via each respec- 


tive combination is as follows: 


TOTAL TRANSPORTATION 


TRANSPORTATION MODES : CHARGE 

i. Via laker to Buffalo, rail to 
Martins Creek ~---------~-...~.~.-......- 67.00¢ to 68.67¢ 
(Lake freight 25.00¢ to 26.67¢ per (See Note 1) 


cwt,. plus 5-car rail rate 40¢ per 
cwt. plus 2¢ cwt. trucking charge 
from Martins Creek "B" to Martins 


Creek "A" plant) \ { 


4/ Appendix 6 is attached to illustrate copy of trucking charges 
paid at 20¢ per bushel or 33. 33¢ per cwt, 


5/ Appendix 7 is attached to ét luptrake copy of trucking charges 
paid at 22¢ per bushel or 36.67¢ per cwt. 


NOTE 
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Via laker to Buffalo, itinerant 


truck to Martins Creek-------.-....--—- 


(Lake freight 25.00¢ to 26.67¢ per 


cwt. plus truck rate 36.67¢ per cwt.) 


Via rail 5,000 ton rate to Buffalo, 


rail to Martins Creek--------~..---.-. 


(Rail freight rate 43¢ per cwt. to 
Buffalo, plus 5-car rail rate 40¢ 
per cwt. plus 2¢ per cwt, trucking 
charge from Martins Creek "B" to 
Martins Creek "A" plant) 


Via rail 5,000 ton rate to Buffalo, 


itinerant truck to Martins Creek------ 


(Rail freight rate 43¢ per cwt. to 
Buffalo, plus truck rate 36.67¢ per 
cwt.) 


61.67¢ to 63.34¢ 
(See Note 1) 


85.00¢ cwt. 


(See Note 1) 


79.672 cwt. 
(See Note 1) 


1 ~ Transfer and elevation charge of 5¢ - 6¢ per cwt. at 
Buffalo is in addition to transportation charges shown, 


Combinations 1 and 2 above cover ConAgra's potential trans- 


portation costs during the navigation season on the lakes and 


those costs range from a low of 61.67¢ per cwt. to a high of 


68.67¢ per cwt. 


During the non-navigation season, which we 


have previously described as being roughly between December 15 


and March 31, our transportation costs using combinations 3 and 


4 increase to 79.67¢ to 85.00¢ per cwt. 


We added an approximate 


elevation and handling cost at Buffalo of 5¢ to 6¢ per cwt. 


(3¢ to 3.6¢ per bushel) to arrive at the through one-factor 


6/ 


rates here under protest, namely 72,252 per cwt. during the 


6/ Actual cost to ConAgra is 2¢ per cwt. higher than stated 
rate due to necessity to truck all wheat from Martins Creek 
"B" to Martins Creek "A" plant. 
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7/ 
navigation season and 88.00¢ per cwt. during the non-navigation 


season, The handling-elevation charge at Buffalo is a negotiable 
item, but at the rates we considered it translates to roughly 
$100.00 per car to load a jumbo hopper car (5¢ x 200,000 lbs.). 
We know that to be a reasonable charge and one which ConAgra 


would be willing to accept to perform the same service for 


' 


another firm, 


ConAgra, as a demonstrated leader in the concept of construc- 
ting flour mills near major flour consuming markets, has under- 
standably gained valuable experience and knowledge to assist in 
precisely identifying delivery costs in private trucks. Appendices 
3-A through 3-D illustrate our private trucking expense to reach 
four important flour markets within range of Martins Creek, 
namely, Philadelphia, Pa., Brooklyn and Jamaica, N.Y., and 
Hackensack, N.J. The costs illustrated on these four appendices 
are expressed on a standard form used by ConAgra and prepared 
individually for each respective customer. As the appendices 
show, our evaluations of truck delivery costs are comprehensive 
and exhaustive. Since private trucking from Martins Creek is a 
major expense item we put forth every conceivable effort to 


accurately identify our delivery costs because they must be 


U/ See footnote 6, 
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(and are) reflected in our selling prices, Records are main- 
tained and closely monitored to update and wevies our rates 

as the basic expense items change. A review of Appendices 3-A 
through 3-D reveals that our teuekibe costs to major consuming 
areas served from Martins Creek range from a low of 29¢ per cwt. 
to a high of 34¢ per cwt. Many other destinations could be 
included and our costs would vary slightly; however, the pre- 
ponderance of our flour production at Martins Creek is distri- 
buted to customers at destinations which fall within this 29¢ 
to 34¢ per cwt. range, 

In an endeavor to illustrate the competitive relationship 
of Martins Creek vs. Buffalo we invite your attention to 
Appendix 4 where we have listed comparative transportation costs 
to the destinations of Philadelphia, Pa., Brooklyn and Jamaica, 
N.Y., and Hackensack, Nod; The rates reflected for shipments 
from Martins Creek are those applicable under the trainload 
rate here protested during the navigation season (April 1 
through December 14). During the non-navigation season 
(December 15 through March 31) the total transportation cost 
via Martins Creek will increase by 15.75¢ per cwt. when the 
seasonal rate is increased from 72.25¢ per cwt. to 88¢ per cwt. 
It is clearly evident by the rates set forth on Appendix 4 that 


Buffalo can deliver carloads of flour to the destinations named 


at costs which are substantially below the costs incurred by 
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ConAgra and that advantage is even further enlarged during the 
period when ConAgra must observe the higher Bed trainload rate. 
The competitive relationship of Martins Creek vs. Buffalo in 

the New York City and/or Philadelphia flour markets is not at 
all complicated or difficult to comprehend. The precise degree 
of rate advantage for the Buffalo mills will change as ConAgra's 
transportation costs for the trainload movements change, but 
Buffalo's advantage is omnipresent. 

Protestant flour millers, at page 26 and 27 of their protest 
and petition for suspension of the Soo Line-Erie Lackawanna 
trainiload rate here at issue, question the wisdom of having a 
tariff expire on September 15th annually. They contend this 
practice will serve to provide ConAgra with an “outdated, un- 
reliable water factor" for the ensuing year. I fail to see 
where protestant millers have afforded any recognition to the 
fact thet the trainload rate on wheat of 43¢ nee cwt. applicable 
from Minneapolis and Duluth to scbeute ais expires annually on 


September 15 and that rate is also based on precisely the same . 


"water factor’ as is the proposed rate, Thus, two tariffs with 


essentially identical reasons for their existence quite logically 


have common expiration dates. 


en nena nents 


8/ Rate published in Soo Line Tariff No. 526, ICC 7755. 


Protestant millers also infer that cross-lake charges 
trend upward each year and that the direct result will be an 
understatement each year of the rate for the ensuing year, 


Attached and identified as Exhibit 5 is a detailed range of 


lake freight rates on grain from Duluth-Superior to Buffalo, 


N.Y., for the years 1966 through 1971. As has already been 
noted, rates are currently ranging from 15¢ to 16¢ per tie 
A review of our Appendix 5 and recoenition of current rate 
levels quickly dispels any contentions or fears that lake 
freight charges are sensitive to the point of being erratic 

or volatile. On the contrary, history of the rates over the 
past seven years establishes that they are very stable. During 
1966, rates ranged from 10¢ to 13-1/2¢ per bushel and during 
calendar 1973 rates ranged from 15¢ to 16¢ per bushel, a 
difference of roughly 5¢ per bushel during eight shipping 
seasons, The freight rates on grain moving via lakers are 
exempt from Interstate Commerce Commission regulation; hence, 
they are basically in an environment where the law of supply 
and demand is the greatest single influence on the rate level, 
To quote page 10 of the protest dated October 19, 1973, filed 
on behalf of the Lake Carriers' Association, "vessel rates 


are determined in the open market on the basis of the law of 


8/ See page 4 of Petition for Suspension dated October 19, 1973, 


filed on behalf of Lake Carriers' Association who own and operate 
172 vessels. 4 - 
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Supply and demand in an atmosphere of free and open competition," 
The possibility of the rates via lakers fluctuating wildly, 


either up or down, seems rather remote in view of the recent 


history of relative stability, The possibility of lake rates 


increasing suddenly seems even more remote when one takes into 
account statements such as that appearing on page 2 of the 
protest filed on October 19, 1975, on behalf of the Lake 
Carriers' Association wherein it states that "Buffalo receipts 
of grain have not been lower since 1885."" The protest filed on 
October 19, 1973, on behalf of Niagara Frontier Transportation 
Authority reflects an identical word for word statement at 
page 2, These factors strongly suggest that there will be 
continued stability in lake rates and the September 15 expira- 
tion date of the tariff here protested, as well as Soo Line 
Tariff No. 526, ICC 7755, publishing the trainload rate to 
Buffalo, presents no opportunity for possible abuse, 

ConAgra's concept of erecting flour mills near consuming 
markets is repeatedly characterized as "new", as "revolutionary", 
as “some thing tnaat will be disruptive of traditional marketing 
patterns and policies."" We submit that nar ConAgra is doing 
with its Martins Creek flour mill is already an established 
way of life in practically every other heavily populated region . 


of the Urited States. It is new and revolutionary only to the 
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Philadelphia and New York City areas, not to other sectors of 
the United States. Below is a list of sivoret major metro- 
politan areas, the number of flour mills operating at those 
specific locations and the combined daily flour production at 


each specific point: 


NUMBER TOTAL DAILY 
10/ OF FLOUR FLOUR MILLING 
CrITy MILLS CAPACITY 

Chicago, Ill. 2 14,500 cwts. 
St. Louis, Mo,~-Alton, Ill. 2 33,000 cwts. 
Los Angeles, Calif. 5 22,000 cwts. 
Oakland, Calif. 1 6,500 cwts, 
Denver, Colo, 2. 14,200 cwts. 
Portland, Oreg. 2 13,000 cwts. 
Seattle, Wash. 2 15,250 cwts. 
Culpeper, Va. x 10,500 cwts. 
Jacksonville, Fla, 1 5,500 cwts. 
Tampa, Fla, 1 4,000 cwts. 
Charlotte, N.C. A 8,500 cwts. 


The above is by no means a comprehensive list of flour 
mills operating in a:l heavily populated areas. On the contrary, 
it's merely a sampling of mill locations. to support my comment 
that "destination flour mills” are common in numerous heavily 


populated areas, other than New York City-Philadelphia, The 


10/ Source Milling & Baking News, September 1973. 
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flour milling firms who are protesting the rate here at issue 
actually operate many of the above identified mills, 

In summary, and to reiterate my earlier comment, ConAgra 
is seeking a competitively priced transportation alternative. 
We do not want to be "locked in" to any single mode or method 
of originating the wheat needed for our Martins Creek flour 


mill. We do have a very strong desire to reduce our exposure 
SLL LLL LLL LLL AA LLL LLAMA LLL LALLA NCL 


to the Buffalo rail terminal, which is frequently in a deplorable 


state of congestion and confusion, | Our experience in receiving 
carload shipments of wheat from shippers in the Buffalo terminal 
has at times been highly unsatisfactory. We have encountered 
very serious terminal delays, part of whichcn be attributed to 
the congestion of the railroad yards and part of which can be 
attributed to the inability of one of our two Buffalo suppliers 
to unload lakers and load out rail cars simultaneously. If 
that particular shipper is unloading grain a laker, rail 
cars must sit idie until the.vessel is unloaded, That is a 
situation ConAgra finds highly undesirable, most particularly 
at a time when there is a critical shortage of covered hopper 
grain cars, We tolerate it only because it's largely a situ- 
ation over which we have no control, ConAgra cannot control 
its supplier, it has no control over operation of the railroads 


in Buffalo and its alternative of originating single cars of 
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wheat from midwestern producing points is economically prohi- 
bitive. Our Martins Creek plant has been oe the verge of complete 
shutdown on several occasions because of the overall service 
problem at Buffalo. We want and need at least the choice to 
avoid the chaotic terminal situation at Buffalo at competitively 
priced rate levels. The proposal of Soo-Erie Lackawanna here 


t 


at issue would afford us that opportunity. 
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VERIFICATION 


STATE OF NEBRASKA 
sS 
COUNTY OF DOUGLAS 


Donald J. Stone, being first duly sworn, on oath states 
that he has read the foregoing statement, knows the contents 


thereof, and that the same are true ‘and correct us stated. 


Derelc( 


ly ——— 
Y 21 Aree 
Dona Je PLOhe 


SUBSCRIBED AND SWORN to before 


me this 14th day of December, 1973. 


Otay Vublic 


\\ 
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IDENTIFICATION AND RATED‘CAPACITIES OF ALL 
WHEAT FLOUR MILLS OPERATING AT BUFFALO, NEW YORK 


COMPANY 


International Multifoods Corp. 


The Pillsbury Company 


_ Standard Milling Company 


General Mills, Inc. 
Peavey Company Flour Mills 
Seaboard Allied Milling Corp. 


GRAND TOTALS 


Exhibit 1 
681a 


DAILY WHEAT FLOUR 


MILLING CAPACITY ELEVATOR WHEAT 
IN HUNDREDWEIGHTS* (1) STORAGE CAPACITY* 
21,700: cwts. 4,660,000 bu. 
17,300 cwts. 2,700,000 bu. 
12,000 cwts. 5,080,000 bu. 
12,000 cwts. 5,000,000 bu. 
10,500 cwts. 3,250,000 bu. 
10,400 cwts.. 180,000 bu. 
83,900 cwts. 20,870,000 bu. 


*Information sources - Milling & Baking News Magazine dated September ae 


(1) Milling capacity represents hundredweights of flour produced in 24 hou 


period. 
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CANMLE ANOWESS 
“HAHMARS Hh” 


MAXWELL HARRIS COMPANY, INC. 
Chaurteung WQurhor 


FORCIGN COASTWISE 


1@ RCCTOR STREET 


NEW YORK, N.Y. 10006 
TEL.212 - 422-1665 


October 12, 1973 


Mr. Donaid Stone 
General ‘Traflic Manager 
ConAgra, Inc. 

500 Kiewit Plaza 
Omaha, Nebraska 68131 


Dear Don: 

Confirming our conversation, freight from Duluth to Bulfalo over 
i 

this 1973 has been going between 15/16¢ per bushel and there is 


still some space available. 


“Very truly yours, 


‘MAXWELL NARRIS COMPANY, INC. 


DiEM/hs Donald Ek. arvis 
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RATE COMPU SATION SHEET 


PRODUCT 


MILES 
LABOR HRS, 
CWT 

FIXED COST 


' MAINT, COST 


FUEL COST 


BULK” TRUCK CLNG 


DRIVER LABOR 
HELPER LABOR 
OUTSIDE LABOR 
TOLLS 

MEALS 
LODGING 
MISCELLANEOUS 


TOTAL COST 


RATE/CWT 


Actual round trip highway mileage frow Martins Creek, Pa. 

Layor hours stated »wased cra actual experience. Figure includes 
all driving time and time consumed in unloading bulk trailer. 
Actual calculation of equipment’ leasing costs of $48.16 daily 
for tractor and pneumatic trailer plus insurance and license 
$3.72 daily, plus $1.00 for truck washing plus *1.00 for shop 
‘equipment depreciation pius $7.00 for administration and 


supervision. 


Based on 5¢ per mile for tractor and 2¢ per mile on trailer. 
Based on average of 4.8 miles per gallon and fuel cost of 29¢ 


per gallon. 


Gased on our actual experience throughdut U.S. of cleaning each 


BULK FLOUR 


150 
sijucssaiscitiaaltca 
450 
60.88 
¢ 12.00 
ae 6.45 
34.76 
‘8.00 
131.09 
.29 


ADDRESS Philadelphia, Pa. | 


ORIGIN: MCA 
See Note l 


See 


See 
See 
See 
See 
See 


See 


Note 


Note 
Note 
Note 


Note 


Note 


Note 


Note 


— 


Wote 


bulk trailer interiorly after each load. 


yased on paying our drivers 16¢ per continuous mile plus $3.56 
per hour for time spent preparing trailer for unloading, actual 
unloading process and preparation to return to Martins Creek, 


plus 20% for fringe benefits. Total cost reflects our actual 


experience. 


based on actual freeway tolls paid by ConAgra in trucking flour 


to this destination. 


Figure represents sum total of expenses actually incurred by 


Conagra e 


Figure represents total cost divided by average payload of 
45,000 lbs. per shipment to arrive at per cwt. cost, 
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RATE COMPUTATION SHEET 


PRODUCT BULK FI.OUP ADDRESS BROOKLYN, N.Y. 


ORIGIN: MCA 

‘ MILES S Note l 
- LABOR HRS, Note 2 

CWT . 

FIXED COST . see Note 

MAINT, COST : Note 

FUEL COST ee rote 

BULK™ TRUCK Cl eee 6.45 S Note 

DRIVER LABOR 42.63 see Note 

HELPER LABOR 

OUTSIDE LABOR 

TOLLS 

MEALS 

LODGING 

MISC ELLANEQUS 


a 


TOTAL COST 


RATE/CWT 


Actual round trip highway mileage from Martins Creek, "a. 
Labor hours stated based on actual experience. Tigure includes 
all driving time and time consumed in unloading bulk trailer. 

‘- Aetual calculation of equipment leasing costs of $46.)5 daily 
for tractor and pneumatic trailer plus insurance and license 
$3.72 daily, plus $1.00 for truck washing plus $1.00 for shop 
equipment depreciation plus $7.00 for administration ana 
supervision. 

Based on 6¢ per mile for tractor and 2¢ per mile on trailer. 
@ased on average of 4.6 miles per gallon and fuel cost of 29¢ 
per gallon. 

asyed on our actuul experience throughout U.S. of cleaning each 
bulk trailer interiorly after each load. 

Based on paying our drivers 16¢ per continuous mile plus 33.68 
per hour for time spent preparing trailer for unloading, actual 
unloading process and preparation to return to Martins Creek, 
plus 20% for fzinge openefits. Total cost reflects ovr actual 
experience. 

Based on actual freeway tolls paid »y ConAgra in trucking flour 
to this destination. 

Figure represents sum total of expenses actually incurred by 
ConAgra. 

¥igure represents total cost divided by average payload of 
45,000 los. per shipment to arrive at per cwt. cost. 
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RATE COMPUTATION SILEET 


€ 


PRODUCT BULK FLOUR ADDRESS HACKENSACK, N.J. 


ORIGIN: MCA 


MILES See Note 

LABOR IiRs, Note z 

CWT nl 

FIXED COST - i : See Note 
’ MAINT, COST : Note 

FUEL COST jee Note : 

BULK” TRUCK CLNG, : See Note % 

DRIVER LADOR o ; 7@ Mote ¢ 

HELPER LABOR 

OUTSIDE LABOR 

TOLLS 

MEALS 

LODGING 

MISCELLANEOUS 


TOTAL COST 235.11 


RATE/CWT . 30 


Metual round trip highway mileag¢g from Martins Creek, Pa, 

Labor hours ‘stated based on actual experience. Figure includes 
_all driving time and time consumed in unloading bulk trailer. 

Actual calculation of equipment leasing costs of $4¢.15 daily 

for tractor and pneumatic trailer plus insurance and license 

$3.72 daily, plus $1.00 for truck washing pius $1.00. for shop 

equipment depreciation plus $7.00 for administration and 

supervision. 

Based on 6¢ per mile “Yor tractor and 2¢ per mile on trailer. 

Based on average of 4,8 niles per gallon and fuel cost of 29¢ 

per gallon. 

Sased on our descak exp rience throughout U.S. o£ cleaning each 

bulk trailer interiorly aiter each load. 

Rased on paying our drivers 15¢ per continuous mile plus 33.06 

per hour for time spent preparing trailer for unloading, actual 

unloading process and preparation to return to Martins Creek, 

plus 20% for fringe benefits, ‘total cost retlects our actual 

experience, 

Based on actual freeway tolls paid by ConAgra in trucking flour 

to this destination. 

hia represents sum total of expenses actually incurred by 

ConAgra. “ 

Yigure represents total cost divided by average payload of 

45, 009 lbs. per shipment to arrive at per cwt. cost. 

i by Cal 
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RAT COMPUTATION SHlNET 


PKODUCT BULK FILOUR ADDRESS Jamaica, N.Y. 


ORLGIN: MCA 


* MILES 1s! See Note 
LABOR HRS, See Note 
CWT 
FIXED COST hy See Note 
- MAINT, TOST Mo ie See Note 
FUEL COST a2 See Note 
BULK” TRUCK CLNG, “45... +See Note 
DRIVER LADO = = A494 «Bee Note 
HELPER LABOR 5 
OUTSIDE LABOR 
TOLLS 
MEALS 
LODGING 
MISCELLANEOUS 


TOTAL COST 


RAT E/CWT 


Actual round trip highway mileage from Martins Creck, Pa. 

Lavor hours ‘stated based on actual experience. Figure includes 
all driving time and time consumed in unloading pulk trailer. 
Actual calculation of equipment leasing costs of $456.16 daily 
for tractor and pneumatic trailer plus insurance and license 
§3.72 daily, plus $1.00 for truck washing plus $1.06. for shop 
equipment depreciation plus $7.00 for administration and 
supervision. 

Based on 6¢ per mile for tractor and z2¢ per mile on trailer. 
Based on average of 4.8 miles per gallon and fuel cost of 29¢ 
per gallon. _ : : ; 

Based on our actueél experience throughout U.S. of cleaning each 
bulk trailer interiorly after each load. : f 
Based on paying our drivers 16¢ per continuous mile plus $3.68 
per hour for time spent preparing trailer for unloading, actual 
unloading process and preparation to return to Martins Creek, 
plus 20% for fringe benefits. Total cost reflects our actual 
experience. 

Based on actual freeway tolls paid by ConAgra in trucking flour 
to this destination. 

Figure represents sum total of expenses actually incurred by 
ConAgra. oe : ‘ 

Figure represents total cost divided by average payload of 


45,000 lbs. pe. shipment to arrive at per cwt. cost. 
s est ’ 


Cine CASSK, MSY NIA VS. SUFFALO, NEW YORK ON WEEAT ORIGINATED 
HOSE POINTS 1. WHEAT FLOUR AND SHIPPED TO DESTINATIONS 
OM BUFFA 
TO PHILADELPHIA, PENNSYLVANIA 

FROM MARTINS CREEK, PA. : Tica FROM BUFFALO, N.Y. 
ewt. (See Note 1) $.3000 cwt. (See Note 3) 
cwt. (See Note 2) ) -5800 cwt. (See Note 4) 
cwt. Trucking Cost of Flour (See Exhibit 3-A ) i 
ewt. Total Cest : $.8800 cwt. Total Cost 


TO BROOKLYN, NEW YORK : : 
FROM MARTINS CREEz F ; FROM BUFFALO, N.Y. 


5 cwt. (See Note 1) $.3000 cwt. (See Note 3) 
ewt. (See Note 2) i 5800 cwt. (See Note 4) 
cwt. Trucking Cost of Flour (See Exhibit 3-8 ) 
cwt. Total Cost $.2800 cwt. Total Cost 


TO HACKENSACK, NEW JERSEY 


ee 
FROM MARTINS CREEK PA. FROM BUFFALO, N.Y. 
(Sce Note 1) | $.3000 cwt. (See Note 3) 
(See Note 2) .5800 cwt. (See Note 4) 
Trucking Cost (See Exhibit 3-C ) 
Total Cost $.8800 cwt. Total Cost 


TO JAMAICA, NEW YORK 


2 
FROM BUFFALO, N.Y, 


S$ 728s (See Note 1) $.3009 cwt. (See Note 3) 
~0250 st. (See Xoz2 2) .5800 cwt. (See Note 4) 
~3490 ewt. Trucking Cost ur (See Exhibit 3-D 

$1.9325 t. Total Cost $.8300 cwt. Total Cost 


Rate on wheat from Duluti ins Craek “2” ples Tariff authority Soo Line Tariff 543 ICC Xo. 7837 


Rate represents private trucking cost on wheat frox Martins Creek "B" on rail to Martins Creek “A" 
which isn't on rail. 


have previously stated that sumncr wheat freight costs using lakers and winter freight 
Ll trzinload rates from Duluth produces year round average of 30¢ cwt. (See Page 8-B of 
uspension cated 9/5/72 in 16S Cocket 8784 filed on behalf of protesting flour millers 
Mills, inc. et al. 


Single car wheat flour rate, minimum 50,000 lbs. per car, published in Penn Central Transportation Co. 
Tariff No. 20710, ICC No. 333. tated rate is on Ex Parte 299 level, ICC No. C-984. 
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Lake Frelaht Rates on Wheat 
to Lake Erie Ports 


Opening to April 28... cececcccces 
ACtil 29 to October US .escesceceee 
Qytover 16 te November 10....06. 
Novesnt<s 31 to November 20..... 


Opening to Noy 3h. cc sc sv cdcccies 


* June 1 to July $4.05 cc ccccceasces 


July 18 to November 14.....ccc00 
t 


Opening Co Moy 20... .ccccecanes 
Bay 21 (6 Ave. So. cece cccesucs 
Aug. 26 tO AUST. ck ceccccccscne 
Atig. SO 16 NOV. 4... cccccscccsscts 
Nee. 6 to Nev. is evevcdenses 
Nov. 15 to Nov, 16. ..0.2seceuese 


Opcning to July 99... .ccccccesece 
duly OO te AGS. IE iil is vie cee sc cae 
AWE. 12 66 AZ. 19. keds cosvace 
Avg. 19 to Sept. 2... .cccescccces 
Sept. 3 lu Repl. 2h... ccecesccceess 


. 


senmaant | £) (jenn “onammenoaneineestreee rena reintay aneeeht h 


AS! November 2] to Nuvemlber 30..... 
210 December § to Dececider S$. cccene 
10K Deeewinber 6 to Decerzber 10... 006 


32 
oh28S 
1786 


oll December 13 bo Clote. ccccccccecseeel dM 


me 967 


Ad} Last Mall of November.cccosesoes 
1035 First Week Decesver... 
30 Second Week December to Close... 


eeaeeneee 


19638— 


Nov. 17 Wo Nov. 26.4 cc. sececes 
Woe. 27 to Det. Leics cssccdcecaeee 
Dice. 2 lo Dees eye oc cccsecess 
FG Ge Det. IE ives cuven sens 


Dee. 13 to Close. ..ccssccccececes 
‘ 


Vd 
12 
f3 


VSG amr 


Sent. OF to Oct. 2 cc y cs cscs cus 
Oct: 8 to Nov. 22.005 ccs cocse sans 
NOV, 56 16 NOV. O86. cccvesese ss 
DOV SO. sc sicedsyssseweccane 
Dee. 1 00 Chose. .cccceeeseveevees 


e 
eevee oreenentemamnenctoemnitenstnterenseni satcasrenrsesniameenmancanannsanacenarasenen | () apnmmnntem-nesreeretunsnenitnntetenennntr aes 
Nov.28 to Dee 33,....000. 16 


Opening to Nov. 27th.,.. .16 
Dec. 14 te Close...seccse 16 


Opening to Nov. 20... .cccccccesces 
Rov. 21 to Nov. 30... cecesscssess 


4 Dees § (6. Pees Ticcsccnece st6 
16 Dec. 6 bo Citte.ccccscccces hl 


EXIMBIT 


Above is zercx copy of Page 6 of the Annual Report 


of the Duluth Board of Trade, 
the year ending December 3 


Duluth, 
, ASTL. 


Minnesota for 
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INVOICE 


LOVATT AND COMPANY, INC. 


Groin & Feed Merchants & Brokers 
40 E. BUTLER PIKE e AMBLER, PA. 19002 
(215) 643-5630 e 5431 e CH 2-3538, 


" CON-AGRA ING. 
SANDTS EDDY, PA. 18042 


SHIPPED VIA 


TRUCKS 


SHiPPED TO 
—————oe OO 
QUANTITY DESCRIPTION 
GIGIE&a 


FREIGHT ON FOLLOWING: Gti LBS. =10269.67 LUS.@ 
CON-AGRA. # S : 
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MASTS 


5-8 TKT. LOST 43350 
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Exhibit 7 


’ 


INVOICE 
No. 9777 


LOVATT AND COMPANY, INC. 


Groin & Feed Merchants & Brokers 
40 E. BUTLER PIKE e AMBLER, PA. 19002 _ VOT DATE 
(215) 643-5630 e 5631 e CH 2-3538 6-7-73 


OUR ORDER NO 


YOUR ORDER NO 


5 


CON-AGRA, INC. 
SANDTS EDDY, PA. (8042 SALESMAN 
SUTTON 


SHIPPED VIA 


Sng naa = a = 


- 


Eola 
QUANTITY DESCRIFTION 


FREIGHT ON FOLLOWING TRUCKS 4538.33 BU. F22/BU. $998 442 


E 
=O 
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BEFORE THE 
INTERSTATE COMMERCE COMMISSION 


I & S No. 8899 
UNIT TRAIN RATES ON WHEAT, MINN. 
& WISC., TO MARTINS CREEK, PA. 
VERIFIED STATEMENT 
. OF 
OLIVER T. BURNHAM 


I am Oliver T. Burnham, former Vice President and 
Secretary of Lake Carriers’ Association. I retired in October 


of 1973 after having served with the Association some forty 


years, being Secretary since 1939 and Secretary-Vice President 


since 1953. In my capacity as Secretary and Vice President it 
was my primary responsibility each year to make a statistical 
analysis of the Great Lakes bulk commodity movement, including 
such commodities as iron ore, coal, grain, limestone, sand, 
cement and petroleum products. 

As of year's end 1972, Lake Carriers' Association 
consisted of some 15 separate managements owning and operating 
a total of 172° vessels documented under the laws of ais United 
States and engaged in trade and commerce upon the wahers of the 
Great Lakes. The vessels of member companies enrolled in Lake 


Carriers' Association constituted better than 98% of the total 


e 


trip carrying capacity of the United States flag Great Lakes 
fleet and vessels of Association members transported better 
than 95% of the total United States domestic commerce of the 
Great Lakes. 

‘Bor the most part, Great Lakes vessels are of special 
purpose and design and therefore limited to the movement of bulk 
commodities, one of the most important of which is grain. Dur- 
ing 1972, the last year for which statistics are available, 
grain shipments from United States and Canadian lake ports 
reached an all-time peak of 965,123,848 bushels. Unfortunately, 
however, participation by United States vessels in the grain move- 
ment remained at meager levels, the domestic volume (reserved to 


U. S. vessels by the cabotage laws) having been only 60,479,001 

Tow 
gt ad 7 i 
this total domestic movement, all originated at Duluth-Superior oo lool 


ematined & ede 
and 96.5% or 58,354,766 bushels carndneves—et Buffalo, New ae 


Consequently, to the extent Great Lakes vessels are dependent 


bushels, or 6.27% of the total Great Lakes grain move int. Of 


7 
- 


= 
\ 


upon the domestic grain movement, they are inevitably tied to 


the port of Buffalo, which has the largest flour milling capa- ape 


16% 
city in the nation. Attached as Exhibit A to my statement are soll el 
~ 


pages 77 through 94 of Lake Carriers' Association's 1972 Annual Ia’ “ 

Report, detailing the Great Lakes grain trade. . 
Nearly all of the grain milled at Buffalo moves via 

lake vessel from Duluth and Superior to Buffalo where the re- 

ceiving elevators are lake oriented. In turn, the milling faci- 


lities at Buffalo are largely dependent on eastern markets such 


uae 


Be eee & 


as Philadelphia and New York. Now the Soo Line Railroad Com- 
pany, in conjunction with thé Erie Lackawanna Railway Company, 
desires to further restrict the domestic Great Lakes grain move- 
ment by publication of a through train rate to Martins Creek, 
Pennsylvania. 

[im my humble judgment, the responsibility of the Com- 
mission to the public is much more than determining whether or 
not a rate is compensatory. There are many facets to the public 
interest, not the least of which are the energy crisis and the 


ahi A a 


railroad car shortage.\/4 ; ° 
“ EKO ERA eaten MM drm db Lomemne Sack 


. i 


nh miles o t 1 
fuer: | My calculations indicate, however, that Great Lakes bulk 
cargo vessels transport 495 ton miles of cargo on a gallon of 
aise fuel. More importantly, however, most Great Lakes vessel 
engaged in the movement of grain utilize coal for fuel. | con- 


sequently, there is involved much more than merely the price 


of transporting grain to Martins creek. } The Commission, in my 


judgment, is charged with the responsibility of examining all 
viable transportation alternatives so as to provide the most 
efficient transportation service, not only in terms of dollar 
cost but also in terms of energy conservation and efficiency of 
, utilization of transportation facilities. ] 

With respect to the railroad freight car shortage, 
it is obvious that the through movement of grain from Duluth- 


Superior to Martins Creek represents a duplication of car service. 
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If, in reality, the freight «'* shortage is of concern to the 
Erie Lackawanna and the Soo Line, isn't it more reasonable to 
ship the subject grain via lake vessel from the head of the 
lakes to Buffalo, thus freeing the covered hopper cars utilized 
in the movenent of grain from the head of the lakes to Buffalo 
for other service? In light of the railroad freight car shor- 


tage, the true objective of the Commission must be to determine jo My 
i ‘ 
what, in the public interest, is the most economical mode of a ag 


transportation. Grain is a fungible commodity whei = immediate. ce 

dispatch is not of significance. (thus it becomes obvious that t ! 

lake-rail transportation of this grain offers the most viable K;|- 

transportation media at the least cost to the general public. ] 
Conagra has made the assertion that it is impossible 

to unload a lake vessel and at the same time transfer grain to 

railroad cars for movement beyond. The history of the Buffalo gil 

grain movement demonstrates that this simply is not true. The 

Standard Elevator in Buffalo offers a typical example. 

years it has been customary at that facility to elevate grain 

from a lake vessel, pass it through the elevator and load it 

directly into cuts of five or six cars each. The only delays 

occur during the time the switch engine is shuttling in and 

out the custs. During this time, however, the grain is stored ne: 

in a bin so that the alleged delay is not the result of the ves- gate 

sel or the elevator but the railroad. Incidentally, the Standard fy, 


Elevator is served directly by the Erie Lackawanna Railway, is ae 


whereas most of the other elevators in Buffalo are served by 


a 
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avtly 
the Buffalo Creek Railroad, a Crovty owned subsidiary of the 


Erie Lackawanna. 

Conagra has sought to justify in large measure its 
need for a unit train rate from the head of the lakes to Martins 
Creek a the alleged inefficiencies of the railroad switching 
system in Buffalo. What it fails to recognize, however, is 

Le A ERD 
that these alleged deficiencies are attributable to the Erie's uhh} 
Creahy owned subsidiary, the Buffalo Creek Railroad. ma 
[1 things considered, it would seem to be apparent 

that the rate here proposed is not justified in the public in- 
terest since lake-rail transportation to Martins Creek offers 


the most viable transportation alternative in view of the energy 


crisis, the railroad car shortage and the general transportation 


needs of the public. ww 
P | ae | sh oe 
we al 


STATE OF OHIO ) 
Ss, 
CUYAHOGA COUNTY ) 


OLIVER T, BURNHAM, being first duly sworn, on oath 


states that he has read the foregoing statement, knows the con- 


tents thereof, and that the same are true and correct as stated. 


' OC. / a — 


OP a: 
SUBSCRIBED AND SWORN to before me this /7— day of 


January, 1974, 


| ? 


Notary Public 


SCOTT H. ELDER, Attorney 
Notary Public For The State of Ohio 
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PAGES 77 TO 94 
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LAKE CatRIEKS ASSOCIATION 


42,834,425 $2,786,465 
13,149,104 96,476,183 
18,872,812 99 904,812 
13,348,607 96,512,297 
13,768,349 102,388,191 


THE GRAIN TRADE 


Continuing the 1971 pattern, the Great Lakes grain 
rade represented the only major phase of the industry 
to establish new volume records during the year, Thus, 
total shipments of 965,123,848 bushels expanded nearly 
57.6 million bushels from the preceding year’s level 
and represented a tonnage equivalent of 26,692,466 
net tons. 


U. &. en in the grain trade remained at 
minimum levels with 154 cargoes having handled 
61,512,959 bushels. 


The major propelling force toward establishing the 
new record was the increased participation of foreign 
vessels loading at lake ports for direct movement 
overseas. In that category there were a total of C13 
cargoes representing the equivalent of 280,590,131 
bushels. In both components of the foreign trade, 
new records were established sine orig #8 a resuit of 
record-breaking sales to Iron Curtain countries. 


It is unique that individual loading port records 
were achieved by Thunder Bay with 562,755,987 bush- 
els and Huron with 2,115,581 bushels. Thus, the lar- 
gest and smallest volume ports in the grain trade were 


those which reached new peaks. 


In the destination section of the report, it will be 
noted that receipts at U. S. destinations were only 
62,620,280 bushels comparing with 62,528,524 bushels 
in 1971. Thus, forwardings for these ports repre- 
sented 6.49% of total grain shipments. 


In the Canadian trade, it is interesting to note that 
receipts expanded at five ports, while volume receded 
slightly at St. Lawrence River transfer points. With 
the large export volume, it was surprising that re- 
ceipts in the latter area were not in an expanding 
phase. However grain in that range of destinations 
was 506,835,136 bushels. This figure compared with 
506,860,556 bushels handled during the preceding year 
and represented 83.9% of total receipts in Canada. 


. 
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Despite record breaking grain shipments, no revi- 
sion in Single cargo recorcs was noted. This repre- 
sented the first time since 1948 when one of the grain 
trade component cargoes lid not reach a new peak. 


The appended summary provides figures relating to 
yrair, forwardings during 1971 and 1972 with division 
by variety and bushels. No buckwheat was reported 
in 1972 and the heading for sumple grain has been 
deleted 


1972 3971 
Bushes Bushel» 

459,950,349 409,380,122 

36,878.160 32.692,571 

. 216642 506 193.126,952 
137 581291 
11,641,398 
24,550,659 
64300553 
11,597,712 

Suckw heat a 


$65,123,518 907 545,443 


For ready reference a tabulation summarizing port 
shipments of grain by bushels, net tons, and varieties, 
is included herewith. All of the loading ports con- 
tinued active in 1972. In the aggregate, grain volume 
was 6.35% above the previous year's record. 


Lake Michigan 
From Chicagu-South Chicago: 
Bashelk 
Wheat ‘ 948,900 
ee ae 46 298,000 
Soybeans 21,297,000 
68 643,000 
From Milwavkee 
103,800 
15,016,232 
9 


16,073,282 451.541 
Lake Superior 


122,193,230 3.645,799 
8,288,043 132,807 
47,106,775 1.139563 
201,844 

283,664 

672,306 

50,604 


6,037 286 


LAKE CARRIERS ASSOCIATION 


From TAunder Boy 

Wheat 332.279, 362 

Oats 

Bariey 

Rye 

ee ore one 

Screenings ~ 11,597,713 

662,766,947 


Lake Haron 
From Segivaw 
Wheat 376,000 
Corn 3548.20 
Seybeans ions 1,465,112 


6,200,412 
From Wallaceburg: 
Wheat ‘ é 861,767 
rm 
Soybeans 
131.173 


From Telede: 
Wh 


98,190 
1271 468 
1.092.640 


$8,072,000 «= s«,542,198 

From Heros: 
Soybeans 2,115,581 63,487 
TOTAL 965,123.268 26,682.456 


Lake Grain Shipments by Variety 


With the record-breaking grain trade, it ‘s inter- 
esting to observe that forwardings of each the 
principal staples exceeded 1971 volume with the ex- 
ception of soybeans. Uniquely, however, barley was 
the only grain to establish an all-time season record 
at 216,643,505 bushels, thus bettering the 200-million 
bushel level for the first time. In tion, flax ship- 
— of 24,550,659 bushels nearly equaled the 1957 
record. 


The marked reduction of 44.3 million bushels in 
soybean forwardinzgs was related primarily to harvest 
difficulties in the mid-west area. Excessive precipi- 
tation during the fall months seriously delayed com- 
bining of soybeans and, thus, they were not made 
available to terminal elevators in the normal sequence. 
The impressive overall grain volume was related to 


TAKE CARRIERS ASSOCIA TION 


c# Canadian PFereige 
Veanels Veocei« Weancla Tete! 


Cur Car Car- Car- 
goes Rosbels coco Erahela gece Rusbeis gocn Baskels 
Dulutt 1$) 60,214,959 3R 30,942,428 244 128,492.9<" $33 207,659,436 
Si Chicanm 1 280.000 29 16,881,060 108 $1,512,000 138 68,645,000 
I 
ie i ond _ 782 $25,078,508 127 37,677,479 987 
Toled> eae 643.000 = 76 =—-32,707.000 114 $5,322,000 7 672,600 
1 


77) os 378,009 4 4934412 — ~~ 1 5 
Rinse = S Gogr'soc «19 (10,008,782? 16. 


Wale-e 
ne = tian 4 tai? sitar 
fea G1512989 992 623,020.758 613 280,590,132 1,789 965.125,848 

During 1972, there was & remerkable degree of 
balance in monthly shipments of grain. The range 
from May threugh November, with the single excep- 
tion of September, was only between 116 and 134 mil- 
lion bushels. While April shipments were approxzi- 
mately 1.7 million bushels less than in the preceding 

ear, forwardings during December increased by 7.4 
million bushels to a new record for that month of 
90,221,912 bushels. Total cargoes for Decerober ex- 
panded to 158 while the volume of grain for direct 
foreign shipment in the final month of the year 
increased 46% in comparison with 1971. 

Te to large foreign purchases of grain, it was 
anticipated that movernert of foreign veesels to lake 
ports fcr loading would be expanded. The season 
tota's show that there were 613 cargoes cr an increase 
of 19% while the volume of 220,590,131 bushels repre- 
sented an increment of 29%, with both figures repre- 
senting new records. 

The major Canadian grain participation increased 
by 4.7% to a total of 992 cargoes and 3.1% in volume 
to 623,020,758 bushels. The U. S. share of the grain 


movement war substantially the same as in 1971 with 
the number of cargoes having increased by two while . 


volume was reduced by approximately .9 million 
bushels. 
The summary attached indicates monthly statistics 


relating to grain shipments with division by vessel 


registry and a combined total. 
U8. Canedian Pereias 
Vessels Vessels Vessels ‘Tetal 
Car- Care Cer- Car- 
gece Bostele goes Bushels gore Beshels goes Busbele 
2,836,746 3 25,985,764 2,924,232 $$ 30,916,742 
10,924,9°8 78,114.49 33,293,338 Z3i 121,430,564 
$.737,541 83,593,4h7 673,725 
6,837,744 320 79,571.291 34,421,699 
$,490.496 B6,910.%92 42065 745 
8.049, 465 63,137.237 36,231.9CS 
. 6,343,340 69,$53.970 $ 40,389,515 
* 13,136,788 71.578.683 $i 37,060,175 
12 4,875,934 67,825.969 36 17,339,009 


——————_— — 
184 61,$129259 992 623,020.75 613 280,°90.131 3,789 965,123,843 


1945... 
“Record year. 
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unusually | Fis - B 
Bisiia, y large purchases by foreign users, includin 
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The appended tabulation vi i 
{ provid i ) 
shipments of the major grains geting ues yp enmieting 


mencing 1945. Asterisks indicate record seasons 


Wheat Corn Oate Rre Bartey Pies Sey Beans 


459,950,349 137,561,0: 

: Bikes 37,S61.091  38.878.120 11,641,198 °216,643,508 24,850.57 
056,029 164 5 ; 
350.086.079 4539/4655 199,901,419 15,$5.434 
370.602.71 4,116,977 66.912, : 
292.328.5:0 BOLiSe64 Ses'sae CEeEnaaL Theses 
BCISESE 968 $4,406,635 8,104,903 87,291:830 26705 

533.064.4801 ; $7,722,421 32086280 75/808.553 

$02436.019 *: 4 75.GR6.57° $693.14? 8.416.323 

$27S81.690 135,7R4.674 42,164.03) BlO47'SA7 78,521,531 
365,793.82) 115,074, $§.907.511 74°911;225 
271.580.605 118,70 $5/852.807 16/586, 65,233,889 
357.082.499 78474678 45.168.470 61,740,640 
Ate 58.204.471 7607/81 85,905,369 
Hote mist! SINS Me Rita 
Beh (USL GREE Aieaeee Hes ee ae 
214,794'69€ 138-410 35.523 : nena 
239,435,737 si ieee 
273,$04'576 

331°269.396 

317,935 569 

197/426,112 

31,263/446 16,131,654 
280,376 144 1607:'981 $8,075,105 
255,78 3.664 23 48.$26,783 

3,942,079 — 7,644'59€ ©103,3901352 6/502" $0,951.37 


Division of Grain Shipments hy Registry of Vessels 


Expanding the trend of recent 

, ‘ years, forei ! 
gi their maximum incursion ite “tee. reat 
- grain trade during 1972 with a total of 613 
— Pred 280,590,181 bushels. This participation 
= % — pot -g veasels an 39.5 million bushels 
pared . Canad is again loaded 
& majority of the s ith 995 cutee 

menting SSNS eee 


The participation of United i 
. a low ebb with 154 cargoes psegh nly sian daageasinc 
sk Sop Ee Beier of 61,512,959 bushels 
Dro: t - shels lower, - 
wise, United States vessels eamcat 644 a ae 
cargoes, but only 6.37% of the volume. 


The appended summary indicates 
auch of Ot tatomiity wenaok ai Ge 
bushel units being po — a a ae 


64,300,253 


10,746,540 193,158,952 19,095,327 ©108,604,636 


94.056, 536 


227,571 
$9,318,455 
$3,322,627 

36,776 
C72 
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Port Shipments By Years 


Again in 1972 the outstanding achievement was 
represented by rrovement of a record volume of 
562,755,987 bushels of grain through the Thunder Bay 
elevators. Thus the past season represented the third 
year in which Thunder Bay volume has surpassed the 
one-huif biliion bushel level. 

As iaentioned elsewhere, the only other po-t to reach 
a new peak was Huron where shipments of 2,115,531 
bushels of soybeans were 122% above the previous 
year. 

It will be noted that the ports of Duluth, Milwaukee, 
and Saginaw showed expanded volume compared with 
the preceding year, whereas Chicago shisments were 
at the lowest level since 1967. Toledo and Wallace- 
burg forwardings were moderately less than in the 
preceding year. 

The accompanying summary indicates grain ship- 
ments from each port during all sezsous commencing 
1945 except, that complementing statistics for Sagi- 
naw, Hurcn and Wallaceburg relate to seasons corn- 
mencing wich 1959. 


Chicago- Dalath 
So. Chicago Milwaukee Toledo 


16,073,282 
15,466,172 


Thunder 
Seperior Bay 
217,050,380 662,755,927 
181,039,653 525,9€7,188 
229,734,768 470,616,507 
149,619,982 £67,613,786 
000 142,283,601 249,249,667 
140,935,384 347,827,799 
221,409,329 601,165,187 
187,791,243 414,202,740 
153,385,972 446,914.873 
172,838,955 361,212,775 
O00 174,281,146 261,681,248 
330,400, 


80,400,354 
282,845,578 
99,706,546 $2 
105,315,020 
127,861,948 
112,731,380 


118,053,990 
81,366,232 


92,569,670 

135,893,119 

92,103,619 205,679,175 

146,759,016 270,754,764 

118,200,060 220,029,390 
- 169,692,940 256,394,966 
- 117,868,977 260,169,917 
- 171,466,614 492,364,002 


43,393,000 
48,967,238 
28,363,592 
19,704,0° 6 
17,869,659 
10,134,144 
24,956,153 
13,458,339 
17,870,479 
21,147,653 


38,027.556 
16,107,051 
13,123,871 


Ae 
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Saginaw Huron 


2,116,681 
£62,715 


Ports of Destination 


In the major phase of the grain trade, volume — 
hed to the several ports or ranges i 

peor instance with the single exception of the St. 
Lawrence River where receipts were reported as ap- 
proximately 23,009 bushels Jess than in the precediag 
season. In total, forwardings to Canacian ports aggre- 
gated 604,272,252 bushels or an expansion of 13.5 
million buzhelc, thus accelerating the Canadian por- 
tion to 62.6% of the Lakes-St. Lawrence Seaway por- 
tion of the overall grain movement. 


Forwardings to United States ports continued in 
meager vekens having accelerated only 112,000 bushels 
from the low-level of the previous year. As in 1971, 
four ports were involved in receipts of grain with 
reductions in each instance except Buffalo. Forward- 
ines to United States destinations were limited to 
the shipping purts of Chicago, Duluth-Superior, and 
Thunder Bay. 


The appended summaries show receipts at ports in 
Canada and the United States together with identi- 
fication as to volume of each commodity from the 
several loading ports. 


2,199,000 
nn 19,067,000 
se 2 12,614,000 


wenerevecsccsres 


—. LSS 5,564,100 


Ls $60,100 
Soybeans . sis seats " aoe ne oped 
Baricy  ...n-ececeseceresessees ra a ROE 


meine 2,977,800 8,849,300 
she 1486112 1,486,112 


see 881,757 
8,477,379 


NOILVIDOSSV Sagd(aavd ANVT 


Huron: 1,220,046 1,975,654 
44,539,085 11,630,728 7,908,438 14,028,715 20,235,150 506,835,136 604,272,282 


Grain Shipments to Canadian Ports 


To To 
: To To To Pt. Colborne To St. Lawrence 
From: Georgian Bay Godorich Sarnia Humberstone Toronto Ports 


Chieago-So. Chicago: 
WCR oo ccteinns E Me Sa 
CORN 2A es R 2 ee ¥e,000 
Soybeans .......... acs 280, 55°90 
Duluth-Superior: 


21,686,297 
7,408,896 


346 LUOdTa TWANN : 


$20,975,579 
ae 4 278,84 151380363 
ue } x 82,008 B 1,182,858 


aston age i,6 2/141,685 
ee. ih 4.288, 714 


$4,885,481 6,795,788 
5,778,788 ae 
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Grain Shipments By Years 

In 1972 Great Lakes grain volume approached the 
billion bushel level with a record breaking 965,123,848 
bushels having been loaded. The component of the 
other grain categories reached a new peak at 
505,173,459 bushels surpassing the one-half billion 
bushel level for the first time. While wheat ship- 
ments gained 50.6 millon bushels compared with the 
preceding year, they were almost 51 million bushels 
below the 1966 record. Nevertheless, wheat forward- 
ings were the second highest in lake history. 


3 
us 
- 
= 
ae 
< 


1,160,160 
62,640,280 


To 
Duluth 
900,150 
900,150 


It is interesting that the new overall] records were 
established despite a marked reduction in the nor- 
mally expanding soybean volume. Reasons for this 
unusual factcr are noted elsewhere in the report. 


To 
Cleveland 
1,156,423 


968,224 


The appended tabulation indicates grain shipments 
for each vear commencing 1945. Data relating to 
earlier periods may be found in previous editions of 
the Annual Report. 


Te 
Oswego 


Wheat OtherGraim = Total Grain 


Sin 459,950,349  °505,1723,499 965,123,848 
.- 409,380,122 


44,511,006 
1,983,815 
4,802,641 
7,057,214 

50,615,896 
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214,794,696 
219,435,737 


609,108 
162,557 542 
139,527,919 
179,314,761 
129,942,232 
136,508,941 
119,613,503 
180,338,482 


Chicago-Sv. Chicage: 
Duluth-Superior: 
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Ceeorgias 
Bay 


31,393,606 
105,578,288 
177,778, 387 
108,474,403 
42,645,907 
62,208,201 
1: 6,654,380 
8,948,355 
73,134,464 
78,771,099 
61,038,031 
60,040.565 
38,647,247 
45,273,321 
$1,042,897 
97,693,555 
31,788,294 
38,916,016 
26,417,384 
37,312,021 
£2,69,767 
79H i 
#4,559.085 


The season 
tion m the B 
increased silghtly more 
438.660.0534 bushels, storag' 
mifson buytrets to. 4,208,5 


cargoes. 


Aggregate grain reveipts of 5 


Camedias Pert: or Districts 


Gedericd 


18,145,615 
15,848,625 
35,454,349 
22,956,887 
20,678,¢14 
16,187.789 
192,589 


15,424,765 
9,127,228 
14,605,993 
13,347,304 
3,370,048 
14,156,949 
17,273,691, 
11,779,086 
$3,483,247 
13,807,834 
1t,$22,456 
41,650,728 


Sarsis 


547,603 
12,143,318 


Pert 
Colberne 


99,410,233 
75,807,010 


35,207,774 112,449,614 


14,390,278 
11,687,619 
$401,325 


92,132,182 
8,960,110 
6,800,847 
6198224 
3,484,301 
2,839,390 
4,313,989 
$,531,097 

3841,467 
4,639,235 
2,039,145 
3,306,735 
4,533,759 
6,643,039 
709848 


119,510,607 
82,992,822 
99,S25,066 

112,566,338 
88,150,199 
73,629,293 
40,334,801 
9,614,332 
37,744,207 
22,821,966 

26,769,007 
23,845,998 
13,754,081 
16,961,123 
7,144,021 
7,107,299 
9,969,343 
$9,632,857 


86145,518 
14,023,714 


LS 
Tereate Lawrences 


20,341,476 40,350,259 
15,660,955 39,086,785 
17,160,063 41,072,640 
23,719,731 47,984.59! 
31,580,070 63,796,038 
FOM246S 4,526,446 
$1,823,329 61,655,768 
28,159,810 43,829,753 
31,716,329 208,715,354 
29,332,482 116,643,997 
30,424,982 143,715,514 
27,879,486 234,774,859 
25,275,793 Z27.441 218 
17,205,815 365,484,845 
27,842,323 419,705,608 
19,992,436 402,358,565 
23,049,938 469,376,195 
24,128,869 303,909,452 
14,707,364 277,004,699 
22,536,409 306,961,482 
24,68R,42¢ $45,183.524 


19,330,718 $06,860.556 
26238135 $6,455,146 


Grain Receipts at Buffalo 


of 1972 was another 


been exceeded every 
were approumately 


The appended 
grain receipt 
A separate co’ 


tabulation 
3 at Buffaio 
Jumn is provid 


year since 
49.5 milliott bushels. 


uffalo grain trade. 
than one-m 


riod of frustra- 
ile anload grain 
iflion oushels to 
e volume lessened by two- 
92 sushels heid in eleven 


2,868,576 bushels had 
1835, when receipts 


indicates data relating to 
fur euch year since 
ed for storage data. 


1962. 
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Annus) Receipis of Grain at Principal Destinations 


Grain receipts at United States unloading ports 
continued in meager volume during 1972. Buffalo and 
Duluth boti: showed increased totals while cargo for 
a and Cleveland declined. For the second con- 
secutive season, no grain was officially reported as 
having been received at Detroit. 


In Canada, the tremendous export volume provided 
additional receipts for ail of the unloading ports cr 
ranges except the major lower St. Lawrence entity. 
The sharpest expansion occurred at Port Colborne 
where unload grain expanded by nearly 63% from the 
Preceding season. Conversely, the lower St. Lawrence 
receiving elevators took 506,835,136 bushels or a mi- 
nute 24,580 busheis less than in 1971. This rather 
surprising development was related to delays in vessel 
unlosding. throughout a substantial portion of the 
season, thus inhibiting the overall capacity of the 
grain carrying fleet. 


The accompanying tabulation indicates port or range 
receipt data for grain unloaded during each year com- 
mencing 1950. Separate tabuistions for United States 
and Canadian areas have been ;rovided. 


United Stntce Forts 


Befinie Oswere Erte Clevelasé Daleth Detroit 
97,422,364 7,604,000 1,216,655 2,758,530 4,313,272 769,399 
141,468.90$ 21,938,378 6,609,925 2,338,075 12,321,240 1,080,242 
148,771,929 12,968,284 623,568 2,677,070 14,988,615 699,711 
130,520,091 9,029,234 1,185,624 3,061,998 18,480,608 1,315,836 
135,339,185 10,953,217 2,634,771 3,680,516 9,279,602 1,488,611 
94,384,626 18,740,245  $,679,682 4,246,194 9,882,844 1,956,316€ 
144,428,694 12,066,038 2,544,207 4,064,968 11,234,327 2,748,656 
123,347,389 9,627,890 4,921,934 7,815,183 1,816,525 
97,307,789 12,820,606 « 4,331,604 $,675,425 893,314 
2,224,272 3,117,354 ‘d 3,S1S,288 3,767,660 1,487,338 
94,301,633 3,226,356 3,827,492 3,718,252 1,923,455 
90,905,506 1,983,645 é 4,729,284 = 3,364,574 3,000,6% 
86,989,702 1,689,377) ........ 3,823,371 2,829,422 
84,950,397 1,962,457 x 4,112,015 

67,149,632 1.126.497. + 4,954,173 

76,091,382 1,165,895 - 3,454,713 

80,820,234 3,471,178 

67,278,117 1,466,300 

66,633,498 1,254,700 

67,726,171 1,273,990 

71,014,464 1,360,329 

52,944,667 1,439,470 

$9,605,295 968,824 1,155,411 
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139,927 


9,482,732 
$92,350 
203,848,265 


414 


Russia 

$5,086,344 

$3,725,738 
23,247, 


5,642,938 70,063,943 


$63,879 
“Go3a.008 


Near Rast 


Japan 
12,020,282 


oe 2,99 
78,366, 92 16,017,895 
--.. 110,165,15¢ 23,173,431 
ceveem 118,676,401 16,843 
coven es 130,497,165 16,274,774 145,771,928 
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1,045,121 
7,139,766 


Grain Shipments for Side Port Delivery 


During 1972, grain moved to other than principal 
unloading ports was sharply increased to a total of 
14,566,587 bushels or approximately 71% higher than 
in the preceding year. Only the ports of Thunder Bay 
and Saginaw provided volume with no movement from 
Duluth-Superior for the first time in many years. 
Again in 1972, a large proportion of the cargo—nearly 
ee of barley from Thunder Bay to Mil- 
waukee. 

The accompanying tabulation includes data relating 
to side port receipts and shipments with differentia- 
tion between ports. 


Side Port. Destinations 


Port of Shipment Te Te Te 
&Kindof Grain Chicago Milwaukee Manitowoc 


. 92/022/651 
2,707,424 
POO asianeks 


Off-Lakes Grain Shipments 
At 
4,788,762 


5,467,199 141,101,890 


United 
Mingdeom Caribbean Burepe 


6,923,987 
36,461,728 


.. 420,288 11,121,714 1,893,805 
765,780 — — 


Sepheans .....00065 


' Haven: 


Corn 
Duluth-Superior : 
Milwaukee: oe 


Pert of Shipment 
and Kind of Grain 
Chiccgo-So. Chicage: 


. 375,000 _ _ 
1,551,068 11,121,714 1,893,805 
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- States participation of 5,099,933 bushels w 
for any season since these data were foitiated in, seo. 
,. In contrast, Canadian storage cargoes of $1 449,233 
; oe ons rap — bs gan since 1967 although 
ly lower ie record- i i 
wae Fasepadhe ses rd-breaking } oldings 


In Canada. grain was held at a total of 12 Isk 

i St. Lawrence River ports plus one cargo at St Jonna 
A Nfid. Four vessels were holding winter cargoes at 
Thunder Bay preparatory to movement during the 

- 1973 season. The largest fleet was represenied by 
eight veasels with 6,410,565 bushels at Port ColLorne, 

; including three cargoes in excess of one-million bushels 
. zz, each. The continuance of large vessel utilization for 
‘isc holding Canadian storage grain is indicated by data 
ae reporting that the Canadian Progress, Canadian Lead- 
ee er, A. S. Glossbrenner, Frankcliffe Hall, Lake Mani- 
pews on Quebecois were all in the plus million bushel 


At United States porta, storage cargve: 
oy _ Cleveland and Buffalo with the ‘a 3 og 
a ving been ten less than in the preceding 
The appended statistics indicate storage cargoes 
La Ss. and Canadian ports. A supplementary ee 
n provides distribution of auch cargoes by vessels 
and nationalities during each season commencing 1955. 


Grain Held im Storage Cargees 
In Vessels of U. S. Registry 
o Cargoes — Bushels 


Buffalo ........ 11 
calcd tice ansaid 4 


Cleveland 2.02... $91,411 


14 5,099,543 
In Veseels of Cacecian Registry 
' Csrgoes Dashels 
Georgian Bay _......... 
Goderich prc Rees 
Sarnia ......... 
Port Colborne 
Hamilton 
Toronte .. 
Kingston . 
Prescott . 
ldontreal 00. 
St. John’s Newfoundiand 
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Off Lakes Grain Shipments 


Reflecting the impetus of expanded overseas grain 
sales by both Canada and the United States, a new 
peak level was reached in the direct movement of 
grain from Great Lakes ports to off-shore designations 
with a total of 283,818,265 bushels having been loaded. 
This represented an increase of 38.5 million bushels 
or 15.7% more than in 1971. 


Volumewise, Duluth-Superior continued to provide 
the largest proportion with a total of 125 million 
bushels. Toledo was in second place with 54 million 
bushels, followed by Chicago with 51 million 
and Thunder Bay with 41 million bushels. Additional 
participants in the trade were Milwaukee and Huron. 


An examination of destination data shows that 
Europe, other than Russia, continued as the 
single customer although its receipts were approxi- 
mately 34-million bushels less than in the preceding 
year. Commencement of deliveries on the much pub- 
licized Russian purchases were represented by ehip- 
ments of 70,063,943 bushels originating on the Great 
Lakes. This total compared with only 3,883,482 bush- 
els in the preceding year. All of the usual receiving 
areas continued active during 1972. 


Corn continued to provide the largest segment of 
. It was 


bushels. Other graims participating in 
ments were oats, rye, flax and screenings. 

The appended summary indicates statis 
to ofi-shore destinations insofar as grain shi 
are eoncerned. Also ineladed are data for irvidaal 
ports of shipment and grain components. 


Grain Held im Storage Cargoes 


Despite the record-breaking 1972 movement of grain 
over the Great Lakes, the ing of 

storage showed a downward 

36,549,166 bushels having represented the least stor- 
age consignments since 1 aggregate grain 
shipments were nearly 400 

during the past season. 


Examination of storage data shows that United 
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through him we operate a ship that he has obtained Soe us 
under time charter from Portland and Seattle down to Oakland. 
Through him we operate a vessel under lease transporting 
grain from the Gulf ports to our plants in Puerto Rico. 
Through him we occasionally take out time charters on vessels 
to ship flour from the Gulf ports into the Caribbean. 

Q see. You're talking about sal: water shipping as 
distinguished from Great Lakes shipping as far as this is 
concerned. 


A Yes, six. 


Q I sed. Now, there was testimony earlier in the case 


“that the Erie Lackawanna offered Conagra a unit train rate 


from Buffalo to Nartins Creek at 34 cents per hundredweight 
if Conagra would furnish the cars. Was that offer made to 
you? 

A Presumably, yes. I atlas et 

Q What do you mean, "presumably"? 


A Well, I don't really recall the proposition per se 


| because it's ridiculous in terms of the economics of it, and 


it would be dismissed and forgotten about if that proposition 
were made. 
Was it made written or orally, or how was it made? 


It would have had to have been orally. 


in personal contact. I 


don't know. 


| 
| 
| 
| 


Q Well, why do you say it's econenically ridiculous? 


A Well, because Mr. Barber, if you'll renember, also said 
that package of 34 cents was without any mileage comnensa~ 
tion. A grain hopper car of the capacity that we use will 
cost roughly $235 to $255 per car per month. This is a sub- 
stantial sum when you have no compensation coming hack to 
offset that rental cost. 

Tf a cay vere cvananovtind 3,300 bushels or 3,400 


bushels, that would translate to something like 7 cents a 


bushel additional costs, which is astronomical. It's higher 
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than what we're doing today at 40 cents and no costs. 
Jt would be 7 cents a bushel, you say? 
Close to it, yes. 
All right. And how much per hundredweight? 


Eleven and a fraction cents. 


Eleven cents? 


Over eleven. So 34 and 11 is 45. 


Well, ltr. Stone, using the figures in your own statement 
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the vessel rate of 16 cents equates to -~ 


Point two-six-six-seven hundred. 


ee et 


And adding the 5 cents charge, 34 cents and 1 Cents =~ 
fhat's 31. 


Thirty-one? 


* 


Point two-six-six-seven plus oh-five totals twenty-three 


one-six-seven. 

Q All right. And then you add the 34 cents, and it 

to me you're going to -- that even with vour 7 cents a 

bushel allowance, you're going to go over the lesser rate. 

A No. You're comparing bushels and hundredweights. Let's 
keep it all in hundredweights. 

Q All right. Then add the 11 cents then. 

A The 34-cent rate the Erie Lackawanna offered to Conagra 
would attach to it ejeven and a fraction cents per hundred- 


weight car leasing costs, which we would have to equate to 


the actual transportation cost to evaluate the merit of it. 
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So you're talking about over 45 cents where today we have 40 
cents and we don't have to supply the car. 


Q Well, if you add up those figures, you come up with a 


2:0 & LaNnGi 
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total of 76.67 cents, which is exactly Midway between the 


proposed summer and winter Martins Creek rates. 


Well, isn't that much more attractive than the 88 cents? 
A In the winter months you're paying 43 cents to get it in| 


so you tack 43 cents and add to that 5 cents for elevation, 
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which is 48 cents, and tack on to that the dl-cent rate, the 
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34 plus 11 is 45, and we're talking ninety-something cents. 


@) Oh, no, no. 


Judge White: Let's go off the record for a moment. 


| 

4 

| 

| 

| 

| 

| (Niscussion of £ the record.) 

| 

Judge White: Let's go back on the record, 
' 
| 
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9 Yaye you actually, physically, inspected those way 
bills yourseif? 
A Yes, I have. 
Q How many of such way bills, approximately, have you 
inspected? 
A About 25 out of the 30 trains that have moved. 

Mr. Donelan: What was the comment after 25? 

The witness: Out of the 30 trains that have moved so 
far this year. 
Q (By Mr. Peterson) These are way bills which show the 
billing sual was aie or applied and what the rate 
level is? 
A Thetis correct. 
Q Specifically now, what information as to the rate level 
of the traffic moved was shown on those way bills? 
A The rate that's shown on the way bills that I inspected 
was ‘1 cents a hundred weight, backed up by transit billing 
that moved from the country during the period that the 41 
cent rate from Duluth to Buffalo would apply. 
Q 41 cents,in other words, covering the movement of all of 

he traffic that moved during -- 

A The inbound traffic -- 
Q -- that moved during the '73 - '74 season on 
Line? 


The inbound transit billing wonid govern the rates thar 


ye ‘ 


